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BEFORE THE COLORADO AIR QUALITY CONTROL COMMISSION 

 

IN THE MATTER OF PROPOSED REVISIONS TO COLORADO AIR QUALITY 

CONTROL COMMISSION REGULATION NUMBER 3 AND REGULATION NUMBER 

7 

 

JOINT REBUTTAL STATEMENT OF COLORADO OIL & GAS ASSOCIATION AND 

AMERICAN PETROLEUM INSTITUTE/COLORADO PETROLEUM COUNCIL 

 

EXECUTIVE SUMMARY 

 Colorado Oil & Gas Association (COGA) and the American Petroleum Institute/Colorado 

Petroleum Council (API/CPC) and their members (collectively, the “Joint Industry Work Group” 

or JIWG), respectfully submit a Joint Rebuttal Statement in connection with the above-captioned 

hearing regarding the Air Pollution Control Division’s (Division’s) proposed revisions to Colorado 

Air Quality Control Commission (Commission) Regulation No. 3 and Regulation No. 7 (Proposed 

Rules).1 

 The JIWG reaffirms its general support for the performance-based approach for reducing 

emissions from the natural gas transmission and storage segment developed as part of the 

Statewide Hydrocarbon Emission Reduction (SHER) process.  The JIWG also reaffirms its the 

support for the Commission’s adoption of the recommendations from the SHER team with respect 

to pneumatic controllers.   

Summary of Content and JIWG Positions 

 In the below Joint Rebuttal Statement, and in the JIWG’s proposed rule redlines reflected 

in Exhibits 1 and 2 to this Rebuttal Statement, the JIWG provides detailed comments and 

suggestions in regard to numerous of the provisions contained in the Proposed Rules.  See 

REB_EX-001 (Regulation No. 3 and SBAP); REB_EX-002 (Regulation No. 7 and SBAP).  The 

JIWG has also responded to the proposed revisions and alternate proposals submitted with the 

prehearing statements of the other parties to this rulemaking.  Below we provide a high-level 

summary of the JIWG’s positions articulated in this Rebuttal Statement and associated exhibits. 

• Air Quality and Health Effects of Oil and Gas Operations.  Multiple parties to this 

rulemaking have focused much of their attention to detailing the perceived air quality 

and health effects of oil and gas operations in Colorado.  These claims are generally 

overstated, misstate the facts, and fail to tell the whole story.  In Section III of the below 

Rebuttal Statement, the JIWG has provided a detailed overview of the claims regarding 

 
1  A Joint Rebuttal Statement is being submitted for convenience and to reduce the potential for 
duplicative rebuttal statements.  Each of the trade associations above respectively reserves its individual 
rights to address additional or different issues during this rulemaking consistent with the Commission’s 

procedural rules and each retains its status as an independent party to this rulemaking. 
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air quality and health effect related to oil and gas operations in order to provide needed 

background and context. 

• Alternative Proposals and Redlines from Other Parties.  Section IV outlines the JIWG’s 

position on the alternative proposals and redlines submitted with the prehearing 

statements of the other parties to this rulemaking.  For the reasons expressed in that 

section, the JIWG does not support the adoption of any of these proposals.  In general, 

the alternative proposals and redlines submitted by other parties are unnecessary; 

economically or technically infeasible; and/or seek to inappropriately expand the scope 

of this rulemaking. 

• Industry Remaining Redlines and Priority Issues.  As part of its Prehearing Statement 

and this Rebuttal Statement, the JIWG has provided detailed redlines to the Proposed 

Rules.  See JIWG PHS_EX-001 and 002, REB_EX-001 and 002.  The purpose of the 

JIWG’s suggested revisions are to identify areas where the Proposed Rules lack clarity 

or consistency, impose technically infeasible requirements on operators, are not cost 

effective, and/or will result in few emission reductions or in emission disbenefits.  The 

JIWG respectfully requests that the Commission review Exhibits 1 and 2 to both the 

JIWG’s Prehearing Statement and this Rebuttal Statement and take the JIWG’s 

comments and proposed revisions under consideration.  The JIWG also highlights in 

Section V below, its high-priority items that need to be resolved by the Commission. 
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I. INTRODUCTION AND BACKGROUND 

For over 30 years, COGA has fostered and promoted the beneficial, efficient, responsible, 

and environmentally sound development, production, and use of Colorado’s oil and natural gas 

resources.  With over 250 members, COGA provides a positive, proactive voice for the oil and 

gas industry in Colorado and aggressively promotes the expansion of Rocky Mountain natural 

gas markets, supply, and transportation infrastructure.  

 CPC is a division of API, which represents members operating in all segments of the oil 

and natural gas industry including but not limited to producers, refiners, suppliers, marketers, 

pipeline operators, and transporters.  API has more than 625 members, ranging from large fully 

integrated companies to small independent companies.  CPC was established in March of 2015 

to focus on energy priorities in Colorado.  Collectively, API/CPC’s mission is to promote safety 

across the industry, and to support the responsible development of the nation’s oil and gas 

resources.  As a part of this mission, CPC’s members are very interested and engaged in air 

quality regulatory requirements and developments in the state of Colorado. 

The JIWG also believes it is important to note that the JIWG has either supported certain 

provisions or determined not to challenge certain provisions based specifically on conditions and 

circumstances relevant to Colorado.  A decision not to challenge a particular regulatory proposal 

does not indicate affirmative support generally for the requirements the Division is proposing, and 

the JIWG’s position in this matter should not be construed to indicate support or acquiescence to 

similar requirements or controls in other states or jurisdictions, including at the national level.  The 

JIWG’s position takes into account a number of factors, including but not limited to: (1) the fact 

that the state of Colorado’s oil and gas regulations have evolved over the past two decades; (2) 

Colorado statutory mandates; (3) the specific air quality conditions in Colorado; and (4) the 

geographic conditions in Colorado, among others.  Furthermore, the JIWG notes that a decision 

not to rebut or comprehensively rebut any statements, articulations, proposals, studies, or other 

information in the prehearing statements of the various parties should not be interpreted as support 

for those positions or a lack of ability or evidence to refute those statements.  Rather, in the limited 

window of time provided for rebuttal, the JIWG has focused on its priority issues. 

Collectively, for its primary and rebuttal time, the JIWG requests 4 hours of time for 

presentation to address it concerns with the proposed rules and its rebuttals of others prehearing 

statements.   

II. COLORADO RULEMAKING REQUIREMENTS UNDER THE STATE APA AND COLORADO 

AIR ACT GOVERN THIS PROCEEDING. 

Numerous parties to the rulemaking assert that the recently enacted Senate Bill 19-181 has 

“enhanced” this Commission’s authority to promulgate air quality regulations for the oil and 

natural gas sector, and assert that the Commission must go beyond what is included in the 

Division’s proposal in order to comply with the requirements of Senate Bill 19-181.  E.g., EDF 
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PHS at ii; CACHC PHS at 1.  As described in the JIWG’s Prehearing Statement, that is simply not 

true. 

The Colorado Air Pollution Prevention and Control Act (Air Act) and the Colorado 

Administrative Procedure Act (APA) govern the Commission’s authority in this rulemaking.  The 

enactment of C.R.S. § 25-7-109(10) through Senate Bill 19-181 did not change that.  In fact, it 

preserves the long-standing statutory requirements for regulations to be beneficial, cost-effective, 

and practical imposed by the Air Act and APA.  

The Air Act requires the Commission to adopt “practical methods” of air pollution control 

that “are technologically feasible and economically reasonable so as to reduce, prevent, and control 

air pollution throughout the state of Colorado” and to determine when air pollution control 

measures “bear a reasonable relationship to the economic, environmental, and energy impacts and 

other costs of such measures.”  C.R.S. § 25-7-102(1).  The Air Act then enumerates very specific 

requirements and standards the Commission must follow in order to comply with this mandate.  

The JIWG listed these provisions in its Prehearing Statement, see JIWG PHS § II.A, but they are 

worth reiterating here. 

Under C.R.S. § 25-7-110.5 the Division and Commission must establish that any proposed 

air quality rule meets the following requirements (among others): 

• The Division must set forth a compelling reason for any additional procedural, 

reporting, and monitoring requirements if what is being proposed differs from federal 

law.  C.R.S. § 25-7-110.5(5)(b)(IX). 

• Whether the proposed rule improves the ability of the oil and gas industry to comply in 

a more cost-effective way by reducing the need for costly retrofit to meet more stringent 

requirements later.  C.R.S. § 25-7-110.5(5)(b)(IV). 

C.R.S. § 25-7-110.8 then requires the following: 

• The rule is based on reasonably available, validated, reviewed, and sound scientific 

methodologies.  C.R.S. § 25-7-110.8(1)(a). 

• Evidence in the record supports a finding that the rule shall result in a demonstrable 

reduction in air pollution to be addressed by the rule.  C.R.S. § 25-7-110.8(1)(b). 

• That the rule will bring about reductions in risks to the environment or provide other 

benefits that will justify the cost to the government, the regulated community, and to 

the public from implementation and compliance.  C.R.S. § 25-7-110.8(1)(c). 
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• The Commission shall choose an alternative that is the most cost-effective.2  C.R.S. § 

25-7-110.8(1)(d). 

• The Commission shall choose an alternative that provides the regulated community 

flexibility.  C.R.S. § 25-7-110.8(1)(d). 

• The Commission must find that the regulatory alternative chosen will maximize the air 

quality benefits of regulation in the most cost-effective manner.  C.R.S. § 25-7-

110.8(1)(e). 

If the Division or Commission fail to “reasonably comply” with the requirements of either section 

25-7-110.5 or 110.8, the rule shall be void and unenforceable.  Id. (emphasis added).  

Senate Bill 19-181 did not expand or alter the Commission’s rulemaking authority.  And it 

certainly did not abrogate any of the specific requirements the Commission must comply with to 

meet the General Assembly’s declaration that air quality rules be cost-effective, economically 

reasonable, technically feasible, and ultimately fair and practical.  Senate Bill 19-181 simply 

obligated the Commission to consider adopting certain air pollution control measures.  C.R.S. 

§ 25-7-109(10).  The Commission must still make a reasoned, technically sound decision about 

whether to adopt those measures.  And that decision must comply with the requirements of the Air 

Act and APA.   

III. AIR QUALITY AND HEALTH EFFECTS OF OIL AND GAS OPERATIONS 

 Below we discuss our critique of other party’s comments in their prehearing statements 

regarding ozone values, the oil and gas sector’s contributions to such values, the accuracy of the 

emissions inventory, and recent air monitoring studies and other various analyses and health 

studies.  We have attempted to keep these sections relatively succinct in the interest of time and to 

focus our priority on the concerns we have with the Division’s proposal.  However, it is critical 

that the Commission understand that many of these studies have inconsistencies, flaws, or other 

considerations that cannot form the basis for the Commission’s actions in this rulemaking.  In an 

attempt to provide some background, but understanding the Commission’s limited time to digest 

detailed analytics and studies, we simply provide a summary of some of countervailing studies and 

critiques of the materials provided by other parties.  See REB_EX-003. 

 
2  The Commission may reject the most cost-effective alternative only if it provides findings of facts 

detailing why the most cost-effective alternative is unacceptable.  Id.  
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A. Ozone Concentrations in the Nonattainment Area Have Declined Over the 

Last Twenty Years. 

Multiple parties to this rulemaking focus much of their attention on ozone values in the 

Denver Metro/North Front Range Nonattainment Area (the “Nonattainment Area”) and the change 

in the status of the Nonattainment Area.  But these statements generally misrepresent the facts and 

fail to tell the whole story.  The truth is: (1) ozone values in the Nonattainment Area have steadily 

declined over the last twenty years; and (2) Colorado’s ability to meet a 75 parts per billion (ppb), 

let alone a 70 ppb, ozone standard in the Denver Area is challenged by the contribution of 

background emission sources and sources that originate outside Colorado’s boundaries. 

Through strategic misrepresentation and sleight of hand, certain parties to the rulemaking 

have sought to give the impression that ozone values in the Nonattainment Area are on a steady 

rise, and that rise is attributable exclusively to oil and gas.  For example, the Clean Air, Climate, 

and Health Coalition (CACHC) state in its prehearing statement that “ground-level ozone levels 

continue to rise above the NAAQS in the Denver Metro/North Front Range ozone nonattainment 

area.”  CACHC_PHS at 2.  CACHC further asserts that “unless major VOC and NOx emission 

cuts are made very soon within the oil and gas sector, the Denver Metro/North Front Range 

nonattainment area’s air quality only stands to significantly worsen.”  Id. at 3.  Both of these 

statements are demonstrably false and CACHC does not provide any support nor cite to any 

authority for either.  In fact, the Division’s prehearing statement cites to data compiled by the 

Regional Air Quality Council (RAQC) that demonstrates the exact opposite—ozone values in the 

Nonattainment Area have declined since 1998 and have steadily declined since 2012 even while 

and oil and natural gas production has continued to rise.  There is simply no way to support the 

statement that ozone levels will continue to rise, when they have in fact been on the decline. 

Nor is it accurate to attribute all or most of Colorado’s ozone problem to the oil and gas 

industry.  Ozone issues in the Nonattainment Area are a multi-faceted issue that will take concerted 

and meaningful planning on behalf of the Division and this Commission to address.  As the 

Division and the RAQC stated in a recent comment letter to the Environmental Protection Agency 

(EPA): “the majority of ozone concentrations in the [Nonattainment Area] are the result of 

emissions outside of the State’s control, including naturally occurring emissions and emissions 

transported from other states and countries,” and since “Colorado has already significantly reduced 

ozone precursor emissions within the [Nonattainment Area] and across the State, achieving 

additional reductions in ambient ozone levels will require time and hard work to develop and 

implement meaningful reduction strategies.”  See CDPHE and RAQC, Joint Comments on 

Proposed EPA Determinations of Attainment and Extensions of the Attainment Date for the 2008 

Ozone National Ambient Air Quality Standards, EPA-HQ-OAR-2018-0226-0030, at 3 (Dec. 14, 

2018) (“CDPHE/RAQC Comment Letter”).   
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A contractor hired by the RAQC performed source apportionment modeling to quantify 

the contributions to ambient ozone concentration by geographic region and source category.  In 

the 2017 RAQC Ozone Apportionment Study for the Nonattainment Area, the RAQC noted that:  

Ozone transport from outside of Colorado (i.e., BC-4km) is the largest contributor 

to 2017 high ozone concentrations at monitoring sites in the [Denver Area] 

typically contributing 70-80% of the ozone on high ozone days. The source of this 

high ozone transport from outside of Colorado includes anthropogenic and natural 

emissions from other states, emissions from Mexico and Canada, international 

transport of anthropogenic and natural sources and stratospheric ozone intrusion 

from outside of North America.  

See RAQC, Denver Metro/North Front Range Local Source 2017 Ozone Source Apportionment 

Modeling using a 2011 Modeling Database, 30 (April 2017) (emphasis added) (REB_EX-004).  

As an example, the relative contributions to ambient ozone at the Rocky Flats North 

monitoring site are shown below.  The average 8-hour ozone concentration during the 10 highest 

modeled days in 2017 was 71.7 ppb.  The source apportionment model shows that oil and gas 

sources contributed 3.5 ppb, on-road mobile contributed 5.3 ppb, non-road mobile contributed 2.7 

ppb, while interstate and international sources contributed 53.4 ppb.  

Oil and Gas 
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Data source: REB_EX-004, Table 3-3. 

B. Oil and Gas Emissions are Stringently Regulated. 

Some parties have called the pending rulemaking a “first step” to implement Senate Bill 

19-181.  APCD PHS at REV 1; SCC PHS at 1.  While the statute is recent, the Commission and 

Colorado operators took the first step to minimize emissions years ago and have taken many more 

since.  As this Commission is fully aware, in 2014, Colorado adopted progressive, first-of-their-

kind rules aimed at reducing VOC and methane emissions from oil and natural gas production 

facilities.  The regulations adopted by Colorado in 2014 ultimately served as the model for many 

of the provisions adopted by EPA as part of the 2016 New Source Performance Standards (NSPS) 

OOOOa rulemaking.  See, e.g., 80 Fed. Reg. 56,593, 56,616, 56,629, 56,634 (Sept. 18, 2015).   

In 2017, Colorado became the first state in the country to adopt EPA’s Control Technique 

Guidelines (CTGs) for the Oil and Natural Gas Industry.  As part of this rulemaking effort, the 

Commission: (1) adopted control requirements for pneumatic pumps; (2) revised the existing state 

implementation plan (SIP) requirements in Regulation No 7, Part D § XII.G. for equipment leaks 

at natural gas processing plants; and (3) duplicated into its ozone SIP existing state-only provisions 

for leak detection and repair (LDAR) for components at well production facilities and natural gas 

compressor stations and requirements that continuous bleed, natural gas-driven pneumatic 

controllers located at natural gas processing plants maintain a natural gas bleed rate of zero 

standard cubic feet per hour (scfh).  See Regulation No. 7, SBAP § XXI.P.  The 2017 CTG 

rulemaking put Colorado’s air quality regulations for the oil and natural gas sector leaps and 

bounds beyond those required in any other oil and gas producing state. 

EPA also just recently awarded the Division a Clean Air Excellence Award for its work 

developing the Storage Tank and Vapor Control Systems Guidelines.  Inherent in the EPA’s 

acknowledgment of the Storage Tank Guidelines is their place at the forefront of regulation on this 

issue—no other state has developed such a comprehensive body of recommendations for the 

design, operation, and maintenance of hydrocarbon storage tanks and vapor control systems.  The 

Storage Tank Guidelines were a joint effort between industry and the agency and according to 

EPA, “serve as an example of how government collaboration with industry to develop innovative 

policy can effectively support regulations.”  See https://www.epa.gov/caaac/clean-air-excellence-

awards#statelocal.    

Clearly, Colorado’s ability to meet a 75 ppb, let alone a 70 ppb, ozone standard in the 

Denver Area is challenged by the contribution of background emission sources and sources that 

originate outside Colorado’s boundaries.  Colorado has already made massive strides in reducing 

emissions from stationary sources, such as oil and gas exploration and production facilities.  And 

Colorado’s aggressive regulatory efforts have resulted in a “dramatic decline in ambient levels of 

oil and gas related VOCs” and in a general downward trend in ozone design values in the 

https://www.epa.gov/caaac/clean-air-excellence-awards#statelocal
https://www.epa.gov/caaac/clean-air-excellence-awards#statelocal
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Nonattainment Area.  CDPHE/RAQC Comment Letter at 3.  Thus, despite the rhetoric employed 

by CACHC and other parties to this rulemaking, an exclusive focus on reducing the remaining 

emission from oil and natural gas production—no matter the cost—will not solve Colorado’s 

ozone issue. 

1. The Proposed Rules may also Create Emission Disbenefits that 

Increase Ozone Development. 

The above discussion demonstrates that many of the statements made by parties to this 

rulemaking mischaracterize and overstate the oil and natural gas sector’s contribution to ozone 

development in Colorado.  Additionally, some of the Proposed Rules have the potential to create 

emission disbenefits that may even exacerbate ozone development.  In its prehearing statement the 

RAQC requested that the Division “analyze and report to the public the projected emission benefits 

or disbenefits of some of the proposed rules.”  RAQC PHS at 2.  In particular, because “the 

tightening from 6 tpy to 2 tpy for storage tanks and truck unloading will likely require additional 

flaring and combustion of vapors.  That combustion will produce NOx emissions and depending 

on the amount of vapors being combusted, this could lead to swapping VOCs for NOx and 

diminishing emissions savings.”  Id.  The JIWG supports this request by the RAQC and echoes 

the RAQC’s concern about the potential disbenefits associated with some of the Proposed Rules. 

C. Accuracy of the Emissions Inventory 

Some parties assert that emissions from the oil and gas sector are increasing and are higher 

than reported in the CDPHE and RAQC emissions inventory.  EDF PHS at 2–3; LGC PHS at 10–

11; CACHC PHS at 3–4.  These parties rely heavily on slide presentations by Detlev Helmig 

showing the results of data collected at the Boulder Reservoir. E.g., CACHC_PHS_EX-003.  The 

results do not appear to have been published in a peer reviewed journal.  

Helmig estimated oil and gas VOC emissions by measuring ambient concentrations of 

methane, ethane, propane and other VOCs and determining the ratio of ethane to methane.  He 

then multiplied the oil and gas methane flux (as reported by Peischl) by the ethane/methane ratio 

to calculate ethane flux, and multiplied the ethane flux by another ratio to determine VOC flux.  

Id. at 24.    

Helmig makes the core assumption of a time-constant relationship between ethane and 

methane emissions. Lan 2019 demonstrated that this assumption has resulted in significant 

overestimations of an oil and gas emissions trend in some studies by Helmig and others.  Lan 2019, 

“Long‐Term Measurements Show Little Evidence for Large Increases in Total U.S. Methane 

Emissions Over the Past Decade.”  REB_EX-005.  Lan found that “[a]lthough C2H6 [ethane] and 

C3H8 [propane] are appropriate indicative tracers for ONG [oil and natural gas] emissions, ONG 

CH4 [methane] trends cannot be accurately estimated from C2H6 and C3H8.  Thus, any conclusion 

of a large fossil CH4 increase in the past decade from studies that have used the constant ER 
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[enhancement ratio] assumption is unreliable.”  Id. at 7.  Lan specifically refutes Helmig’s use of 

methane and ethane ratios to conclude that methane emissions have increased.  Id. at 5-7.  

Discussing research published by Helmig in 2014 and 2016, where Helmig used the same ratio 

method as in the Boulder Reservoir research, Lan explained that “our study determines CH4 trends 

in emissions directly from CH4 observations, and we find much smaller increases in CH4 ONG 

emissions than those studies.”  Id. at 5.  Helmig’s conclusions are therefore unreliable.  

Helmig bases his estimate of oil and gas VOC emissions on an oil and gas methane flux 

value reported by Peischl.  CACHC_PHS_EX-003 at 24.  The methane flux value is questionable 

for two reasons.  Peischl used the ethane/methane ratio to determine this value; Lan has criticized 

some of his work for this reason.  REB_EX-005 at 5.  And Peischl’s methane flux value was 

calculated from only two days of observations.  See REB_EX-006 at 4, https://bit.ly/2sakb6e.  

Extrapolating annual emissions from two days of data is likely not representative.  

Helmig’s claim that Denver-Julesburg Basin emissions are increasing is inconsistent with 

Peischl 2018, which found that oil and gas methane and ethane emissions “remained statistically 

unchanged between 2008 and 2015.”  REB_EX-007, https://bit.ly/2OFX3Ef.    

The Local Government Coalition (LGC) asserts that emissions are higher than reported, 

citing among other studies a 2012 finding by Petron that 2.3-7.7% of Denver-Julesburg Basin oil 

and gas production leaks to the atmosphere.  LGC_PHS at 5.  In making this claim, the LGC 

ignores Peischl 2018, who accepts Petron’s 2012 finding but concludes that by 2015 the percentage 

of production leaked had fallen in half.  REB_EX-007. 

D. Broomfield’s Air Quality Monitoring and Testing Program  

Ambient air quality monitoring performed by Ajax Analytics for the City and County of 

Broomfield confirms that oil and gas development does not unduly degrade air quality.  Ajax 

operated 19 air quality monitoring stations capable of measuring over 65 air quality parameters 

and has issued reports for the first two quarters of 2019.  Active drilling did not occur in the vicinity 

of the monitoring stations during Q1 2019.  LCG_PHS_EX-004 at 14.  Drilling operations at the 

Interchange pad in Q2 2019 increased the localized concentrations of VOCs, BTEX (benzene, 

toluene, ethylbenzene and xylenes), and ethane.  Ajax characterized the BTEX increase as “slight” 

and clarified that “[a]ll measured concentrations were below published health criteria by a large 

margin.”  LCG_PHS_EX-005 at 3, 18.  

E. The Overall Body of Scientific Literature and Data do not Identify Serious 

Health Risks for People Living 500 Feet or More From an Oil and Gas Well. 

 The Colorado Department of Public Health and Environment’s (CDPHE) October 2019 

Human Health Risk Assessment (Risk Assessment) reported no increased risks of cancer or other 

long-term health effects from any single substance, including benzene.  Carr, “Final Report:  

https://bit.ly/2sakb6e
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Human Health Risk Assessment for Oil & Gas Operations in Colorado,” SCC_PHS_EX-020.  

CDPHE’s modeling indicated there could be rare periods of time when a small subset of 

compounds could reach levels, under worst case conditions, that exceed acute exposure health 

guideline values at distances between 300 and 2,000 feet from an oil and gas well.  Id. at 120.  

CDPHE reported that subchronic exposures during development activities are “at or far below 

subchronic guideline levels” and chronic exposures during production were below guideline 

levels.  Id. at 120-21.   

While the CDPHE Risk Assessment provides state regulators and industry stakeholders 

with important information, the authors acknowledge that the model used many assumptions and 

its worst-case findings do not represent typical conditions.  Rather, it focused on hypothetical 

scenarios involving the highest emission rates, the worst meteorological conditions, and a person  

at the highest-exposure location for the entire 1-hour acute exposure period.  SCC_PHS_EX-020 

at 79.  However, “the range of potential 1-hour-average (acute) exposures is quite large … These 

large ranges mean that modeled exposures, and therefore estimates of HQ, HI, and risk, are very 

frequently much lower than the peak values reported.”  Id. at 119.  The study used emission data 

generated between 2014-2016, which predates significant regulatory changes at CDPHE, the 

Colorado Oil and Gas Conservation Commission, and multiple best management practices 

voluntarily used by operators today.  The CDPHE Risk Assessment should be evaluated in context 

with actual air measurements more recently collected near oil and gas facilities in Colorado.  

It is important to understand the difference between health guideline values and the 

exposure concentrations that may produce observable effects.  Federal and state agencies develop 

guideline levels to be highly protective.  In the CDPHE study, the maximum benzene concentration 

estimated for the worst-case conditions was much lower than levels where observed health effects 

occur in animal toxicology studies.  Rozen, Snyder & Albert, “Depressions in B-and T-lymphocyte 

Mitogen-induced Blastogenesis in Mice Exposed to Low Concentrations of Benzene,” Tox. Letters 

20(3), 343-349 (1984).3  It was thousands of times lower than levels where short-term symptoms, 

such as headaches and nose and eye irritation, occur in humans.  Srbova, Teisinger & Skramovsky, 

“Absorption and Elimination of Inhaled Benzene in Man,” Arch. Indust. Hyg. & Occupat. Med. 

2(1), 1-8 (1950); Midzenski, McDiarmid, Rothman & Kolodner, “Acute High Dose Exposure to 

Benzene in Shipyard Workers,” Amer. J. Indus. Med 22(4), 553-565 (1992).4   

The CDPHE Risk Assessment findings that chronic, subchronic, and acute (except in the 

modeled worst-case scenario) exposures are below guideline levels are supported by numerous 

analyses of air quality datasets.  The following studies, which were largely conducted by state and 

 
3 Copyrighted study not attached as an exhibit.  

4 Copyrighted studies not attached as exhibits. 
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county health departments, provide additional data showing that exposures are below guideline 

levels:  

• The CDPHE 2017 assessment of potential public health effects, REB_EX-008, and 

the follow up publication by McMullin et al (2018), REB_EX-009, evaluated over 

10,000 data points collected at 500 feet and greater from oil and gas pads in 

Colorado.  None of the existing air quality datasets evaluated in those studies 

exceed federal or state health protective guideline values.  

• Since the 2017 report, CDPHE has used the Colorado Air Monitoring Mobile Lab 

(CAMML) to collect an additional 5,000 samples representing short-term air 

concentrations in communities near oil and gas wellpads.  As with the earlier 

samples analyzed in the 2017 study, adhering to existing Colorado setback 

standards, not one of those mobile lab measurements included a single air 

concentration above health guidelines. See 

https://www.colorado.gov/pacific/cdphe/oil-and-gas-community-investigations.  

• Air sampling campaigns by Broomfield have found VOC concentrations to be well 

below health guideline values, indicating that health risks are unlikely.  

LGC_PHS_EX-004 & 005.    

Literature reviews by governmental and independent health bodies have concluded that the 

existing literature is not sufficient to demonstrate adverse health effects, and more research is 

needed.  The CDPHE and the Pennsylvania Department of Health performed a comprehensive and 

systematic literature review of epidemiological studies on the health effects of unconventional oil 

and gas development, including 20 epidemiological studies and 32 health outcomes, and concluded 

that “studies of populations living near ONG operations provide limited evidence (modest 

scientific findings that support the outcome, but with significant limitations) of harmful health 

effects including asthma exacerbations and various self-reported symptoms.”  Bamber 2019, 

REB_EX-010.  

The HEI-Energy Research Committee, an independent group of expert scientists, 

conducted a comprehensive literature review to address the following question: “Are there adverse 

human health effects associated with environmental exposures originating directly from 

unconventional oil and natural gas development?”  HEI 2019, REB_EX-011 at vii.  HEI could not 

find that the literature establishes adverse health effects.  Id. at xii.   The authors state that the 

health outcome studies do not support direct conclusions about health effects because they did not 

separate unconventional oil and gas development from other sources of exposure and did not 

address spatial and temporal variation, release mechanisms, transport mechanisms, or 

characteristics of the exposed populations.  Id. at 27.   

https://drive.google.com/file/d/1ST8yZ0bUBrEzIkWsalOWCMHNjHNXarHO/view
https://www.colorado.gov/pacific/cdphe/oil-and-gas-community-investigations
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In summary, numerous available air quality datasets, modeling analyses, and studies  

indicate that emissions from oil and gas development  do not exceed health guideline levels except 

in highly variable worst-case modeled scenarios.  There is insufficient evidence to establish 

increased health risks related to oil and gas emissions.  

IV. ALTERNATIVE PROPOSALS/ALTERNATIVE REDLINES FROM OTHER PARTIES 

A. The Commission Should Reject the CACHC’s Proposal to Regulate Pre-

Production Emissions. 

CACHC suggests corresponding revisions to the Division’s proposed definition of 

commencement of operation.  See CACHC PHS at 9–11.  The intent of CACHC’s proposal is to 

require the control of temporary storage equipment used during the production and completion 

phases of well development.  If adopted, CACHC’s proposal would apply existing control 

requirements promulgated for one source—permanent storage vessels—to an entirely different 

source—temporary production tanks.   For this reason, CACHC’s proposal should be rejected by 

this Commission as an unsupported alternate proposal.5 

The Air Act provides the Commission with two broad categories of authority in terms of 

promulgating air quality regulations.  The Commission has the authority to establish ambient air 

quality standards, and the Commission has the authority to promulgate “emission control 

regulations.”  C.R.S. §§ 25-7-108–109.  The types of Regulations at issue in this rulemaking 

related to the control of hydrocarbon storage tanks fall squarely into the bucket of “emission 

control regulations.”  The Air Act defines an “emission control regulation as  

any standard promulgated by regulation which is applicable to all air pollution 

sources within a specified area and which prohibits or establishes permissible limits 

for specific types of emissions in such area, and also any regulation which by its 

terms is applicable to a specified type of facility, process, or activity for the purpose 

of controlling the extent, degree, or nature of pollution emitted from such type of 

facility, process, or activity, any regulation adopted for the purpose of preventing 

or minimizing emission of any air pollutant in potentially dangerous quantities, and 

 
5   For these same reasons, CACHC’s proposal is also likely outside the scope of the Commission’s 
rulemaking notice.  The Commission’s rulemaking notice published in the Colorado Register references 
only proposed revisions to existing storage tank requirements.  Thus, even had CACHC complied with 
the requirements for alternate proposals, the proposal would be considered outside the scope of the 
rulemaking notice.  See AQCC Procedural Rules § V.E.4.b. (“[A]lternate proposals will be considered by 
the Commission only if the subject matter of the alternative proposal is consistent with and fits within the 

scope of the notice for the particular rulemaking hearing.”). 
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also any regulation that adopts any design, equipment, work practice, or operational 

standard.   

§ 25-7-103(11) (emphases added).  “Air pollution source” is defined as “any source whatsoever 

at, from, or by reason of which there is emitted or discharged into the atmosphere any air 

pollutant.”  Id. § 25-7-103(3); see also AQCC Common Provisions § I.G. 

Emission control regulations are source-specific regulations.  In the Proposed Rules, the 

Division put forward the following definition of “storage tank”: “any fixed roof storage vessel or 

series of storage vessels that are manifolded together via liquid line.”  See Regulation No. 7, Part 

D § I.B.26.  The Division’s proposed definition of “storage vessel” then expressly excludes “well 

completion vessels” that receive recovered liquids for a period of less than sixty days.  Id. § Part 

D § I.B.27.  CACHC’s proposed definition of “commencement of operation” is intended to 

regulate well completion vessels; a source the Division has explicitly indicated it considers distinct 

from permanent storage tanks.  In this manner, CACHC’s proposal constitutes an alternate 

proposal under the Commission’s procedural rules, which define an “alternate proposal” as 

proposed text that would impose “substantive new obligations or requirements.”  AQCC 

Procedural Rules § III.C (emphasis added).  Because CACHC has not complied with the 

requirements for submitting an alternate proposal by providing, among other things, an economic 

impact analysis, this Commission should refuse to consider the CACHC’s proposed revisions.  Id. 

§ V.4.b. 

CACHC’s failure to provide an economic impact analysis, as required under the procedural 

rules, perfectly highlights why it would be inappropriate for the Commission to consider 

CACHC’s proposed revisions at this time.  A requirement to control temporary well completion 

vessels would impose an entirely new, substantive requirement on operators; one that has not been 

evaluated for technical or economic feasibility.  For example, there is no cost or emission data 

whatsoever in the current rulemaking evaluating the cost-effectiveness of requiring operators to 

install air pollution controls on temporary well completion vessels in addition to the requirement 

to control the ultimate, permanent production equipment.  CACHC has provided no information 

indicating whether and when control of temporary well completion vessels are technically feasible.  

And CACHC has not considered how requirements associated with storage tank controls—LDAR 

inspections; inspections of dump valves; inspection of lines, etc., would be accomplished or 

appropriate during this completions and flowback period.   In sum, CACHC has simply changed 

the definition, but not provided any consideration for how that change in definition impacts the 

very scope of the source or the implementation of the requirements if in fact applied to temporary 

well completion vessels.   

The above demonstrates that it would be inappropriate for the Commission to consider 

CACHC’s proposal at this time because it is completely devoid of the information necessary to 

comply with the rulemaking requirements established by the Air Act.  See C.R.S. §§ 25-7-102(1), 

110.5, 110.8; see also JIWG PHS § II.A.  This is why the alternate proposal requirements exist; 
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the Commission should adhere to those requirements.  Finally, we understand that pre-production 

emissions are expected to be considered in future rulemakings (perhaps as early as next fall).  The 

Division and the Commission should take the requisite time to understand the emissions and 

sources of emissions from temporary well completion vessels before attempting to regulate them 

through a shift in a regulatory definition that neither evaluates the impacts or comports with the 

procedural requirements of Air Act and the APA. 

B. CACHC Proposal to Incorporate 2 Ton Per Year Threshold into the State 

Implementation Plan 

CACHC’s proposal to revise the applicability thresholds for collecting and controlling 

storage tank hydrocarbon emissions suffers from several legal and policy flaws.  In lieu of the 

Division’s proposed state-only and statewide 2 ton-per-year (tpy) threshold and the Division’s 

proposed 4 tpy SIP threshold, CACHC proposes to “establish an across-the-board SIP limit of two 

tons/year for tanks statewide.”  CACHC PHS at 12–13.  

Adopting the CACHC proposal would violate Colorado law.  A regulation that is not 

required to attain a national ambient air quality standard (NAAQS) or satisfy certain other 

requirements of the federal Clean Air Act is “to be adopted under powers reserved to the state of 

Colorado . . . [and] shall not constitute part of the state implementation plan.”  C.R.S. § 25 -7-

105.1(1).  CACHC does not claim that its proposed 2 tpy SIP threshold is necessary to attain the 

NAAQS.  The rationale for the 2 tpy threshold is to make it federally enforceable and open the 

federal courthouse doors to citizen enforcement lawsuits.  These are not valid or permissible 

grounds for revising the SIP.6 

CACHC’s proposal to apply the 2 tpy SIP threshold statewide compounds this legal flaw.  

Some SIP provisions do apply statewide, such as the Regulation No. 3 minor source permitting 

rules.  But the ozone SIP applies only in the ozone nonattainment area.  Regulation No. 7, Part A 

§ I.A.1.   

The proposal is unnecessary because all storage tanks in the Nonattainment Area will be 

subject to a state-only 2 tpy threshold.  CACHC’s proposal will have no emission benefits and the 

proponents claimed none.  The proposal implies CDPHE will not adequately enforce its own 

statewide rules.  The Division is widely known for its track record of aggressive enforcement and 

 
6   SIP applicability thresholds and emission limits should normally be predicated upon photochemical 
modeling demonstrating that the proposed rule is necessary to attain the NAAQS.  The Division’s current 
proposal is postured differently because it replaces the SIP’s system-wide control strategy with a uniform 
emissions threshold and is supported by the Division’s Preliminary Section 110(l) Demonstration.  

APCD_PHS_EX-009.  
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is unlikely to loosen the reins after the enactment of Senate Bill 19-181.  Accordingly, there is no 

reason to adopt this proposal.  

C. CACHC’s Proposal to Require COGCC Approval of Flaring is Unwarranted 

and Inappropriate. 

The Air Act vests the Commission with complete authority to regulate air quality in 

Colorado and to implement and administer the provisions and goals articulated in the Act.  C.R.S. 

§§ 25-7-102(1), 25-7-105(1).  CACHC’s proposal to require the Division to defer to the Colorado 

Oil and Gas Conservation Commission (COGCC) and allow for the use of combustion devices to 

control air pollution from hydrocarbon storage tanks only “if prior approval has been given by the 

COGCC,” seeks to wrest this authority from the Commission.  This is unwarranted and entirely 

inappropriate. 

As detailed in our Prehearing Statement and in Section II above, the Air Act provides 

direction, establishes detailed procedures, and imposes substantive criteria that govern the 

Commission’s adoption of air pollution regulations.  E.g., C.R.S. §§ 25-7-108–109.  These 

provisions of the Air Act effectuate and govern the Commission’s delegated authority to regulate 

air quality in the state in order to achieve the Act’s stated goals.  The Act’s legislative declaration 

declares as its purpose: 

[T]o require the use of all available practical methods which are technologically 

feasible and economically reasonable so as to reduce, prevent, and control air 

pollution throughout the state of Colorado; to require the development of an air 

quality control program in which the benefits of the air pollution control measures 

utilized bear a reasonable relationship to the economic, environmental, and energy 

impacts and other costs of such measures; and to maintain a cooperative program 

between the state and local units of government. 

Id. § 25-7-102(1).  The Act then provides the Commission with the sole authority “to promulgate 

such rules and regulations as are consistent with the legislative declaration set forth in section 25-

7-102 and necessary for the proper implementation and administration of [the Act].”  Id. § 25-7-

105(1). 

The combination of these two provisions, read harmoniously, indicate a clear legislative 

intent to delegate to the Commission complete authority to adopt air quality regulations it deems 

consistent with, and necessary to effectuate the intent of, the Air Act.  E.g., Young v. Brighton Sch. 

Dist. 27J, 325 P.3d 571, 576 (Colo. 2014) (statutes should be construed cohesively and read as a 

whole to give effect to the legislature’s intent).  This interpretation is further supported by other 

provisions of the Air Act that provide the Commission with explicit direction on the types of air 

quality regulations that fall under its purview.  See C.R.S. §§ 25-7-108 (Ambient Air Quality 

Standards), 25-7-109 (Emission Control Regulations).  In fact, the General Assembly recently 
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reaffirmed the Commission’s authority to regulate air pollution control from oil and natural gas 

production facilities in Senate Bill 19-181, in which it directed the Commission to “adopt rules to 

minimize emissions of methane and other hydrocarbons, volatile organic compounds, and oxides 

of nitrogen from oil and natural gas exploration and production facilities.”  Id. § 25-7-109(10)(a).  

The General Assembly’s delegation of authority to the COGCC in the Oil and Gas Conservation 

Act to prevent waste and its recent revisions to the Oil and Gas Act providing the COGCC with 

additional authority to regulate oil and natural gas to protect public health, safety, and welfare do 

not, and cannot, alter this authority.  People v. Weller, 679 P.2d 1077, 1082 (Colo. 1984) (“A 

primary rule of statutory construction is that a specific statute prevails over general legislation.”).   

Accordingly, as long as the Commission determines that proposed air quality regulations 

meet the Air Act’s standards and will help effectuate its goals—the Commission may adopt those 

standards.  Full stop.  The Commission does not, and should not, cede that authority to another 

agency with a different purpose and expertise. 

D. The Use of Vapor Recovery Units is not Technically Feasible in all Situations. 

The fact that this Commission should not adopt a regulation that requires another agency 

to determine the appropriateness of employing certain measures to reduce air pollution or installing 

certain types of air pollution control equipment (i.e., combustion devices) is underscored by the 

technical issues underlying CACHC’s proposal to essentially require vapor recovery units (VRUs) 

at all oil and natural gas production facilities. 

VRU technology is not the correct solution for all circumstances.  CACHC has not 

provided any analysis or detail on the feasibility of replacing combustors with VRUs at oil and 

natural gas production facilities throughout the state.  VRUs have the potential to create emission 

disbenefits and require a driver such as a motor or engine.  Thus, in areas where grid power is not 

available, VRUs require engines to generate power—engines that result in additional NOx and 

VOC emissions. 

Most importantly, VRUs can introduce oxygen into natural gas pipelines and processing 

systems.  Controlling tanks with VRUs increases the technical and operating challenges for a site 

and if vapor pressures are not carefully measured, a VRU can pull outside air that includes oxygen 

into the tanks, especially during loadout operations, and this creates a safety hazard due to an 

explosive mixture.  The VRU then takes this oxygenated mixture and compresses it into the natural 

gas sales line. Introduction of oxygen into the natural gas stream, even at low concentrations, is an 

extremely serious problem as oxygen contamination in natural gas pipelines and processing 

equipment causes severe corrosion, leading to safety hazards due to gas leaks, unplanned 

maintenance and costly downtime.  If oxygen is detected, midstream natural gas gathering 

companies may suddenly close valves to protect their systems.  This in turn leads to immediate 

unanticipated shutdown of production facility operations which frequently results in emergency 

flaring of produced gas that suddenly and unexpectedly cannot flow into the sales pipeline.  
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The RAQC expressly noted some of these same issues in its prehearing statement when it 

expressed concern over the feasibility of the Division’s proposal to lower the storage tank control 

threshold to 2 tpy.  According to the RAQC: 

[I]f vapor controls are required in some cases rather than flaring, there are safety 

issues that should be considered. In those situations, complicated pressure 

balancing must be done inside and outside the tanks, which if not done correctly 

can lead to tank fires, tanks blowing their tops, or tanks collapsing inward. Vapor 

control retrofits can also be prohibitively expensive and those additional costs 

might be better placed in areas with greater emission savings. 

RAQC PHS at 2. 

The RAQC’s comments and the technical issues with VRUs discussed above perfectly 

illustrate why the Commission should not defer to the COGCC to determine where and when it is 

appropriate to install combustion devices to minimize air pollution from oil and natural gas 

production facilities.  It is the Commission’s duty—and the Commission’s duty alone—to 

determine “practical methods which are technologically feasible and economically reasonable so 

as to reduce, prevent, and control air pollution throughout the state of Colorado” and to determine 

when air pollution control measures “bear a reasonable relationship to the economic, 

environmental, and energy impacts and other costs of such measures.”  C.R.S. § 25-7-102(1). 

E. Proposal to Eliminate APEN and Permitting Exemptions  

Center for Biological Diversity (CBD) proposes to eliminate eleven total exemptions from 

the permitting and air pollution emission noticed (APEN) provisions in Regulation No. 3: 

• Internal combustion engines powering portable drilling rigs (Part A § II.D.1.l, Part B § 

II.D.1.c.(i), Part C §§ II.E.3.l, II.E.3.nnn.(i)); 

• Emissions that are not criteria or non-criteria reportable pollutants, including methane, 

ethane and carbon dioxide (Part A § II.D.1.oo, Part C § II.E.3.oo);  

• Petroleum industry flares, not associated with refineries, combusting natural gas 

containing no hydrogen sulfide except in trace amounts, approved by the COGCC and 

having uncontrolled emissions of any pollutant of less than five tons per year (Part B § 

II.D.1.k, Part C § II.E.3.m); 

• Crude oil truck loading equipment at exploration and production sites where the 

loading rate does not exceed 10,000 gallons of crude oil per day averaged on an annual 

basis.  Condensate truck loading equipment at exploration and production sites that 

splash fill less than 6750 barrels of condensate per year or that submerge fill less than 

16308 barrels of condensate per year (Part B § II.D.1.l, Part C § II.E.3.ee); 
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• Any condensate storage tank with a production rate of 730 barrels per year or less or 

condensate storage tanks that are manifolded together with a production rate of 730 

barrels per year or less that are owned and operated by the same person, and are located 

at exploration and production sites (Part C § II.E.3.gggg) 

1. Portions of CBD’s Proposal Exceed the Scope of the Rulemaking 

The elimination of the exemptions for missions that are not criteria or non-criteria 

reportable pollutants, internal combustion engines, and flares are outside the scope of this 

rulemaking and stray far from the Division’s request for hearing.  The Division requested a 

rulemaking to address emissions of VOCs and hydrocarbons from stationary sources.  Engines and 

flares are outside the scope of notice because they emit primarily NOx and carbon dioxide.  The 

Division’s July 29 stakeholder presentation specifically states that NOx controls and engines are 

“Under Consideration in the Future.”  APCD, SB19-181 Stakeholder Meeting: Proposed 

Rulemaking Before the Colorado AQCC (July 29, 2019) at 26 (REB_EX-012).  Unlike most 

equipment at oil and gas facilities, engines may be mobile or stationary sources.  They are regulated 

differently than other oil and gas equipment and should reasonably be addressed in a separate 

rulemaking, as the Division has proposed.   

The CBD alternate proposal includes a proposal to delete methane and ethane from 

Regulation No. 3 Part A, Section II.D.1.oo and Regulation, Part C, Section II.E.3.oo and add 

methane and ethane to Appendix B in Regulation No. 3.  This exceeds the scope of the rulemaking 

notice.  If adopted, these two gases, which are not even defined as VOCs, would be regulated as 

hazardous air pollutants (HAPs), and termed “non-criteria reportable pollutants.”  See AQCC 

Common Provisions § I.G; 40 C.F.R. § 51.100(s).  As such, every stationary source in the state, 

and sources not before subject to reporting,7 would be required to file APENs for emissions of 

methane or ethane in an amount exceeding 250 pounds per year.  See Regulation No. 3, Part A § 

II.D.1.b.  This is a significant hidden unintended consequence of the CBD alternate proposal and, 

as such, an outcome that is clearly outside the scope of the rulemaking notice, contrary to the 

Commission’s Procedural Rules, the APA, and the Air Act. 

The Division’s formal and informal outreach efforts to engage possible parties in this 

rulemaking was limited to oil and gas companies and affiliated trade associations, certain sources 

 
7   A new study has found that leaks of methane, are twice as big as official tallies suggest in major cities 

along the U.S. eastern seaboard.  The study suggests many of these fugitive leaks come from homes and 
businesses—and could represent a far bigger problem than leaks from the industrial extraction of the fossil 
fuel itself.  See Plant et al., Large Fugitive Methane Emissions From Urban Centers Along the U.S. East 
Coast, AGU 100, July 15, 2019 (Given the volume of gas distributed and used in cities, urban losses can 
impact national‐level emissions. Emission estimates are more than twice the total in the U.S. EPA inventory 
for these regions and are predominantly attributed to fugitive natural gas losses due to end‐use emissions 

in urban losses).  https://bit.ly/2Ole5Zi 
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interested in the major source RACT requirements, local governments and non-governmental 

organizations such as CBD, and interested citizens.  This represents but a subset of those who 

could be affected by CBD’s alternate proposal concerning methane and ethane.  Many sources 

potentially impacted by CBD’s alternate proposal are not on notice that the pending oil and gas 

rulemaking might impact their legal rights and are likely not following the pending rulemaking 

process because it has been billed as an oil and gas rulemaking.  See, e.g., APCD, Regulation 

Numbers 3 and 7 – Request for Rulemaking Hearing” (Sept. 19, 2019) (REB_EX-013); APCD, 

SB19-181 Stakeholder Meeting: Proposed Rulemaking Before the Colorado AQCC (July 29, 

2019) (REB_EX-012).  The Division did not and could not have engaged all in the State who could 

be impacted by the CBD alternate proposal as it is required to under C.R.S. § 25-7-103(2) because 

it only learned of the proposal on November 5, 2019, when CBD filed its Prehearing Statement.  

Since the impact of this aspect of the CBD alternate proposal would require all stationary sources 

in the state to, at minimum, file APENs for methane and ethane releases equal to or greater than 

250 pounds per year and, in the worst case, even seek Title V operating permits, it is clear the 

wide-ranging impact of the CBD alternate proposal is not accounted for in the rulemaking notice. 

2. The Commission’s Procedural Rules and the Colorado APA apply to 

the CBD Alternate Proposal  

The Commission’s Procedural Rules were adopted pursuant to the authority conferred upon 

the Commission in Sections 25-7-106(3) and 25-7-106(5) of the Air Act and implement and are 

consistent with the requirements of the Colorado APA.8  Section 103 of the Colorado APA is 

expressly designed to “accord interested persons an opportunity to participate” in agency 

rulemakings.  C.R.S. § 24-4-103(1).  As such, the Colorado APA:  

• requires that any agency, when a rulemaking is contemplated, “make diligent attempts 

to solicit input from representatives of each of the various stakeholder interests that 

may be affected positively or negatively by the proposed rules” (§ 24-4-103(2));   

• mandates that any rule that is not adopted “in substantial compliance with the 

provisions” of Section 103 “shall be invalid” (§ 24-4-103(8.2)(a));   

• requires that courts set aside and hold unlawful any agency action that is a “denial of 

[a] statutory right . . . [i]n excess of statutory jurisdiction, authority, purposes, or 

limitations . . . or is otherwise contrary to law” (§ 24-4-106(7)(b)); and  

• declares that “it is the continuing responsibility of agencies to analyze the economic 

impact of agency actions and reevaluate the economic impact of continuing agency 

actions to determine whether the actions promote the public interest” (§ 24-4-101.5. 

 
8   See Procedural Rules at Section II.A. 
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Sections 25-7-110.5(4)(c)(I)(A), (4)(c)(II), and (4)(c)(III) of the Air Act also state that an 

economic impact analysis (EIA) is statutorily required to identify either the “cumulative cost” or 

the “direct cost” of the proposed regulation on affected entities. 

The CBD proposal does not comply with the procedural rules or APA requirements.  It is 

devoid of data regarding the sources covered by the APEN and permitting exemptions, their 

emissions, potential emission reductions, or the costs of regulation.  CBD’s Alternative EIA starkly 

admits that “CBD cannot quantify the economic impact of repealing these exemptions based on 

reasonably available information.”   

3. Methane and ethane cannot be added to Appendix B, Regulation No. 3 

without meeting the requirements of C.R.S. § 25-7-109.3. 

The current list of non-criteria reportable pollutants set forth in Regulation No. 3, Part A, 

Appendix B was adopted by the Commission on June 23, 1993, pursuant to the requirements of 

Section 25-7-109.3.  It consists of a total of 363 air pollutants, 330 of which are HAPs and 30 of 

which are chlorofluorocarbons or “CFC’s” (i.e., ozone depleting compounds).9  The Commission 

is only authorized to promulgate regulations pertaining to HAPs, as that term is defined in Section 

25-7-103(13),10 in accordance with the provisions of Section 25-7-109.3.  To that end, Section 25-

7-109.3(2) states that the Commission “may only promulgate regulations pertaining to hazardous 

air pollutants as defined in section 25-7-103(13) in accordance with this section” and:  

in order to minimize additional regulatory and compliance costs to the state’s 

economy, any program created by the commission pursuant to this section [25-7-

109.3] shall contain a provision which exempts those sources or categories of 

sources which it determines to be of minor significance from the requirements of 

the program.  

See id. (emphasis added).  Additionally, per Section 25-7-109.3(5)(b), C.R.S.: 

 
9   See Regulation No. 3, Statement of Basis and Purpose, Section I.K, Revisions to Regulation Number 3 

Regarding Construction Permits, page 230, 235. 

10  Section 25-7-103(13) defines the term “Hazardous air pollutant” to mean: 

an air pollutant which presents through inhalation or other routes of exposure, a threat of 
adverse human health effects (including, but not limited to, substances which are known 
to be, or may reasonably be anticipated to be carcinogenic, mutagenic, teratogenic, 
neurotoxic, which cause reproductive dysfunction, or which are acutely or chronically 
toxic) or adverse environmental effects whether through ambient concentrations, 
bioaccumulation, deposition, or otherwise and which has been listed pursuant to section 

112 of the federal act or section 25-7-109.3. 
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[t]he commission may promulgate a regulation which amends by adding to, or 

deleting from, the list of hazardous air pollutants subject to regulation under this 

section within the state which are not listed as hazardous air pollutants under the 

federal act. In amending the list of hazardous air pollutants in paragraph (a) of this 

subsection (5), the commission shall utilize the same standards and criteria which 

section 112 of the federal act requires the administrator to utilize in amending the 

list of hazardous air pollutants under the federal act. 

Even if the Commission were inclined to adopt the CBD alternate proposal to add methane 

and ethane to Appendix B in Regulation No. 3, it is not authorized to do so because none of the 

rulemaking prerequisites in Section 25-7-109.3 have been invoked or observed.  The present 

procedural deficiencies associated with any Commission action to adopted the CBC proposal 

include, among other things, a failure to identify minor sources that would be exempt from 

requirements to report methane and ethane emissions and a failure to evaluate methane and ethane 

for addition to Regulation No. 3, Appendix B in light the standards that apply to listing HAPs 

under the federal Clean Air Act.  Therefore, in addition to the alternate proposal being outside the 

scope of the rulemaking notice, it’s failure to meet the requisites of the Commission’s Procedural 

Rules and the APA, the alternate proposal fails to meet the substantial rulemaking prerequisites of 

Section 25-7-109.3 of the Air Act.  

The Commission should reject CBD’s proposal because it is outside of the scope of the 

rulemaking, many affected parties lack adequate notice, the proposal lacks an adequate EIA, and 

it fails to comply with statutory requirements for regulating HAPs.  The proposal would have far-

reaching effects that have not been adequately identified or explained.  The only justifications 

offered for the proposal are that oil and gas operations have air emissions that contribute to ozone, 

Senate Bill 19-181 directs the Commission to adopt rules to minimize emissions, and there should 

be no oil-and-gas-specific APEN or permitting exemptions.  CBD has provided none of the actual 

information this Commission needs to evaluate the potential elimination of APEN and permitting 

exemptions.  The Commission should decline the invitation to promulgate rules with no factual 

basis or supporting record.  

F. The Local Government Coalition’s Proposed Revision to Revise the AVO 

Requirements in Part D, Section I are Unnecessary. 

The LGC suggests that the Commission revise the audio, visual, and olfactory (AVO) 

inspection requirements in Regulation No. 7, Part D § I.E.2 to mirror those in Part D § II.C.1.d.  

This would require the Commission to make unnecessary changes to the SIP and should be 

rejected.  Regulation No. 7, Part D § I.E.2.c requires operators to conduct weekly AVO inspections 

of all “air pollution control equipment.”  This includes visual inspections of combustion devices, 

vapor recovery units (where applicable), and thief hatches and pressure relief devices.  See id.  

LGC contends this is insufficient and then lists the exact equipment already covered by the rule as 

the equipment that needs to be covered.  See LGC PHS at 19 (“Specifically, the inspection should 
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also be conducted on the thief hatch, pressure relief valve, combustion device, vapor recovery unit, 

and/or other air pollution control equipment and associated components, as applicable.”).   

The state-only provisions in Regulation No. 7 Part D § II.C.1.d read somewhat different 

than the inspection requirements in § I.E.2.  But they operate the same—and all operators subject 

to Part D § I.E.2 are subject to § II.C.1.  As this Commission is well aware, the procedures for 

revising SIP provisions are more complicated and robust than those that apply to the passage of 

state-only laws.  The Commission should not open up the SIP to make needless revisions that will 

not result in any actual emission reductions. 

G. Any Revision to Add Recordkeeping Requirements for AIMM Inspections 

Should not Duplicate Existing Requirements. 

The LGC has proposed that the Division add a requirement to maintain records of all 

AIMM inspections conducted pursuant to the STEM provisions in Regulation No. 7, Part D § 

II.C.2.b.(ii).  LGC PHS at 20.  And the JIWG understands that the Division intends to propose this 

revision.  The JIWG generally opposes this requirement as duplicative and unnecessary.  Operators 

already keep records of these AIMM inspections pursuant to the LDAR requirements in Part D § 

II.E.8  Should the Commission choose to adopt the LGC’s proposal, the Commission should make 

clear that the records retained under § II.E.8 satisfy the requirement to maintain records of the 

AIMM inspections conducted pursuant to the STEM provisions in § II.C.2.b.(ii).  

H. The Commission Should Reject the LGC Proposal to Confirm that the Vapor 

Collection and Return System is Used During Loadout Activity and to 

Maintain Records of Training. 

The JIWG opposes the LGC’s proposal for the exact reasons it opposed the Division’s 

original proposal and continues to oppose its revised proposal: Monitoring loadout activities is not 

reasonably feasible.  As described in the JIWG’s proposed redlines to Regulation  No. 7, see 

REB_EX-002, the trucking companies often deploy haulers to perform loadout at irregular, 

unpredictable, and unscheduled times and loadout can occur overnight or during other non-

business hours and without any advance notice to owners or operators.  And because the owner or 

operator of the facility may not control or employ the hauler, they cannot directly control or predict 

when loadout events will occur.  Because of these logistical challenges, it is not reasonable to 

require an operator to physically observe loadout operations at potentially hundreds of facilities, 

even on a monthly basis.  Indeed, for facilities that loadout less frequent than monthly (e.g., 

quarterly), it may be even more difficult for an operator to ensure that a rare loadout event is 

observed.  The JIWG has proposed as an alternative to the proposed observation requirement, that 

operators conduct inspections within one business day following loadout activities but no more 

than monthly.  
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The JIWG is also highly opposed to the LGC’s proposal to require operators to maintain 

records of training provided to oil hauling company personnel.  In its Prehearing Statement, the 

JIWG proposed as an alternative to the Division’s proposed monitoring requirements an alternative 

for operators to either: (1) install signage at or near the vapor collection and return system that 

indicates that the vapor return line must be connected and all thief hatches must remain closed 

during loadout operations unless necessary for safety of personnel or equipment; or (2) develop 

and implement an annual training program for haulers.  See JIWG PHS_EX-002.  The JIWG has 

maintained this proposal in its Rebuttal Statement.  JIWG REB_EX-002.  The JIWG believes that 

this proposal is a reasonable and rational method of dealing with the practical considerations 

associated with the proposed monitoring requirement and is a show of good faith by the JIWG that 

operators are willing to take the loadout requirements seriously and ensure they are implemented 

effectively.  Unnecessary recordkeeping requirements, however, are one of the largest 

administrative burdens placed on operators.  Should the Commission choose to adopt the JIWG’s 

proposed revisions to § II.C.5.a.(ii)(G), the Commission should decline to add the LGC’s proposed 

recordkeeping requirement.  It is unnecessary, will not result in emission benefits, and is the exact 

type of regulatory burden that dissuades industry from pursuing and suggesting innovative and 

alternative strategies.  

I. The Commission Should Reject the Local Community Organization’s 

Alternate Proposal to Increase AIMM Inspection Frequency and Repair 

Timelines Based on Proximity. 

The Commission should reject the Local Community Organization’s (LCO’s) alternate 

proposal to increase AIMM inspection frequency and repair timelines based on the proximity of 

the production facility to Building Units and Designated Outside Activity Areas.  The LCO’s 

proposal is not necessary and does not advance its stated objective of minimizing risk to public 

health and safety.  The sweeping breadth of the proposal makes it challenging to implement.  The 

proposal does not contain sufficient detail to assess its feasibility and cost-effectiveness, and the 

alternate EIA is significantly flawed.  

1. The Proposal Does Not Enhance Public Health 

The LCO mischaracterizes the data it relies on to support its proposal.  In the LCO’s 

summary of the scientific studies supporting its proposal, the LCO includes the following passage 

from the recent CDPHE study on health impacts from oil and natural gas production: 

At the most-exposed (downwind) locations at 500 ft from the well pads, the highest 

estimated 1-hour exposures exceeded guideline levels for a small number of 

chemicals, including benzene during development and production activities, and 

toluene and ethyltoluenes during development activities. . . . One-hour exposures 

decreased rapidly with distance from the hypothetical facilities, but some remained 

above guideline levels out to 2,000 ft. 
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See LCO ALT Exhibit 1 at 1.  But that single passage does not tell the whole story.  The full 

passage reads: 

Exposure modeling for most chemicals indicated that acute exposures to O&G 

emissions were below guideline levels for all hypothetical exposed individuals. At 

the most-exposed (downwind) locations at 500 ft from the well pads, the highest 

estimated 1-hour exposures exceeded guideline levels for a small number of 

chemicals, including benzene during development and production activities, and 

toluene and ethyltoluenes during development activities. At those locations, 

estimated exposures to benzene and 2-ethyltoluene were sometimes more than a 

factor of 10 above guideline levels during development activities, particularly 

during flowback activities at smaller well pad. . . . One-hour exposures decreased 

rapidly with distance from the hypothetical facilities, but some remained above 

guideline levels out to 2,000 ft. Exposures will be smaller, sometimes substantially 

smaller, at other locations that are less frequently downwind of the well pads. 

SCC_PHS_EX-020 at 120.  Read in full, the passage stands for the position that:  

(1) for most chemicals and pollutants, including VOCs, acute exposures to 

oil and natural gas emissions “are below guideline levels for all hypothetical 

exposed individuals,” including those between 500 and 1,000 feet from oil and 

natural gas production facilities;  

(2) for the limited number of chemicals that do have the potential for 

heightened levels, those heightened levels only occur at “the most-exposed 

(downwind) locations at 500 ft from the well pads,” and exposures “will be smaller, 

sometimes substantially smaller, at other locations that are less frequently 

downwind of the well pads”; and  

(3) the limited number of chemicals that have the potential for heightened 

exposure at “the most-exposed (downwind) locations” occur during completion 

activities.  

The additional LDAR inspections requested by the LCO would occur during the production 

phase when emissions are lower.  The highest exposures are modeled to occur primarily during 

pre-production activities, including drilling, flowback and completions. CACHC_PHS_EX-001 at 

120.  While some high benzene exposures were modeled during production activities, “the highest-

estimated exposures occur relatively rarely.”  Id.   

The LCO proposal may have the perverse effect of increasing emissions.  The LCO 

complains that some leaks may not be repaired for two years.  LCO_ALT_MON at 4 (citing Reg. 

7 Part D §§ I.L.5.b, II.E.7b).  These sections of Regulation No. 7 provide that if shutdown is 
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required to repair a leak, a repair attempt must be made during the next scheduled shutdown and 

final repair completed within two years after discovery.  This is a reasonable provision because 

some equipment can only be repaired if the facility is shut down and purged of hydrocarbons 

(blown down).  However, blowing down equipment causes emissions that are normally many times 

larger than a leak.  Depending on the facility layout and leak rate, equipment may literally leak for 

years without approaching the amount of emissions resulting from a blowdown.  By requiring a 

shutdown and immediate repair without regard to these considerations, the LCO proposal upsets 

the Commission’s carefully designed leak repair deadlines and may result in greater emissions.   

2. The Proposal is Overly Broad and Difficult to Implement. 

Based on the sweepingly broad definitions of Building Unit and Designated Outside 

Activity Area contained in the LCO’s proposed rule, see LCO ALT Rule at 6, 7, the LCO’s 

proposal would potentially apply to a broad swath of oil and natural gas production facilities—

particularly within the Nonattainment Area.  Thus, while it may appear to be limited in scope, it 

would require operators within 1,000 feet of not only residential building units, but commercial 

space of 5,000 square feet or warehouse space of 15,000 feet to comply.  Ironically, this could 

include an operator’s own office space or warehouse space.  The LCO also includes no exceptions 

or waivers for individuals, such as mineral owners and surface owners, that have negotiated for 

the locations of these facilities—often within the 1,000 foot boundary of their home.  The breadth 

of their proposal is extensive and not tailored to the concepts they purport to be achieving in their 

prehearing statement and memorandum of notice.  

The LCO’s proposal is also not clear on how it would apply to existing facilities, and 

particularly to facilities built outside the proposed 1,000-foot buffer that then find themselves 

within the buffer due to encroaching development.  This is important.  Fundamental notions of 

fairness and the prospective application of regulations support the application of a proximity-based 

proposal based on the conditions in existence at the time the facility was built or at least at the time 

the regulation becomes effective.  The JIWG understands that the Commission has the authority 

to adopt regulations that apply to existing sources, and to adopt thresholds that a facility may 

trigger at some point after construction.  But the LCO’s proposal as drafted would impose on 

operators a continuous obligation to continually monitor existing facilities to determine if a 

residential or commercial building has since been built within 1,000 feet of the facility.  How 

frequently would an operator need to evaluate for a building unit— every year, every quarter, every 

month, weekly? 

The LCO’s proposal is intended to operate like a setback and directly draws from the 

COGCC’s setback regulations and definitions.  Operators are not required to tear down and shut 

in facilities because a developer constructs within the setback that existed at the time the facility 

was built.  If adopted, which we oppose, the LCO’s proposal should operate similarly.  
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The LCO proposal also refers to “major gas leaks” of over 10,000 ppm hydrocarbon 

concentration as requiring repairs within 24 hours of discovery.  As an initial matter, this 

demonstrates an inherent lack of understanding of leaks.  In other regulatory regimes, a 10,000 

ppm threshold is the definition of a leak, not the definition of a major gas leak.  See 81 Fed. Reg. 

35,824, 35,857 (June 3, 2016) (Adopting OGI camera use as the Best System of Emissions 

Reduction for LDAR under NSPS OOOOa and explaining that because “an OGI instrument can 

only visualize emissions and not the corresponding concentration, any components with visible 

emissions, including those emissions that are less than 10,000 ppm, would be repaired”).  

Retaining a 10,000-ppm threshold is not a proposal to fix “major gas leaks” within 24-hours; it is 

a proposal to fix all leaks within 24-hours.   

Additionally, under the Division’s current leak detection and repair program, operators 

typically utilize optical gas imaging to detect leaks, which does not tell you the concentration of 

the leak.  Under the LCO proposal, operators would essentially be required to fix any leak 

identified with an IR camera, unless they also had an individual trained to utilize Method 21 

conducting the inspections.  The need to have such a trained inspector adds substantial cost and 

resources that was not considered by the LCO in its economic impact analysis associated with this 

proposal.  The alternative to incurring this expense is for an operator to fix every leak it detects, 

also a consideration not contemplated by the LCO economic impact analysis.  In these ways, the 

LCO proposal is nothing more than a sleight of hand—an attempt to address every leak while 

appearing to address only major leaks.    

The mandatory 24-hour repair timeline that requires an operator to shut in its facility if a 

repair cannot be made has been demonstrated to not be necessary based on the purported impacts.  

40 C.F.R. § 50.5397a(h) (NSPS OOOOa, 30-day repair period); Regulation No. 7, Part D § II.F.6 

(first attempt within 5 days, repair no later than 30 days).  But the additional time allowed for 

fixing leaks under other regulatory programs does not mean that repairs of leak are typically 

delayed until the deadline.  Rather, depending on site-specific conditions, up to 80-90% of leaks 

can be and are repaired at the time as the inspection and at a minimum an attempt is made at the 

time of the inspection.  However, in some cases there may part unavailability, safety issues, or 

good cause that reasonably require additional time to repair.  A repair provision that fails to provide 

any exception for good cause it is not one that operators can reasonably comply with.  Requiring 

operators to shut in their production – the equivalent to a cease and desist order for any other 

facility – is a draconian result for the mere observation of a leak within 1,000 feet of a building 

unit.  

3. Inaccurate Analysis of Emission Reductions and Costs 

The Alternative EIA is significantly flawed.  It fails to recognize that the proposal would 

achieve only incremental benefits.  Because many of the affected facilities would require increased 

LDAR inspections under the Division’s proposal, the LCO can fairly claim credit for only the 

difference in emissions between its proposal and the Division’s proposal and the existing 
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regulations.  Stated differently, the LCO should have calculated emission reductions in a stepwise 

manner.  Orlando, REB_EX-014 at Paragraph 66.  A stepwise approach properly accounts for the 

diminishing marginal benefits of increased inspection frequency.  Id.  In addition, the Alternative 

EIA does not attempt to assess the additional costs of monitoring future development to assess 

whether well production facilities are becoming newly subject to the proximity rules.  

4. Inappropriate to Include Proximity LDAR in the SIP 

Finally, even if the Commission were to adopt this proposal, it is not appropriate to adopt 

any of the LCO’s proposed language into the SIP—such as the 24-hour repair requirement.  As 

has been stated by the Division in many contexts and elsewhere in this rebuttal statement, once 

EPA has adopted a SIP provision, changing of that SIP provision can be very difficult.  This 

proposal is simply not well vetted, or sufficiently understood or thought out to incorporate into the 

SIP.  This is particularly important given that the Division has made clear that it will evaluate and 

propose requirements related to continuous emissions monitoring in the near future.  Though the 

scope of such continuous emissions monitoring has not yet been developed, we expect that it would 

be unnecessary to conduct the types of inspections proposed by the LCO if continuous emissions 

monitoring is also being conducted.  

In conclusion, the proposal should not be adopted because it does not enhance public health 

or safety, is overly broad and uncertain, and the EIA does not accurately or fully calculate the 

proposal’s costs and benefits   

J. The Statewide Conservation Coalition’s Proposed SBAP Language is 

Redundant of Senate Bill 19-181 and Does Not Properly Take into Account the 

Extent of the Current Revisions to the Transmission and Storage Segment.  

The Statewide Conservation Coalition (SCC) has requested that the Commission adopt a 

broad statement into the SBAP directing the Division consider proposing additional air pollution 

control measures in 2020 consistent with the direction in Senate Bill 19-181.  This direction is 

unnecessary as the Division has already indicated that it intends to engage in those efforts and that 

this is just the first rulemaking to implement the General Assembly’s direction in Senate Bill 19-

181.  See APCD PHS at 2.  The SCC’s proposal that the Commission adopt SBAP language 

adopting verbatim the direction of Senate Bill 19-181 suggests only that the SCC does not take the 

Division at its word.   

Adopting the statutory language in whole, as proposed by the SCC would also suggest that 

the Division is under a continued mandate to consider regulations related to all of the sources 

identified in the statute, without taking into consideration the revisions that will be adopted as part 

of this rulemaking.  Most important, the reference to the transmission and storage segment in the 

quoted language from Senate Bill 19-181 would suggest that the Division must still consider 

additional control measures for those source categories over the next year.  As described in the 
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JIWG’s Prehearing Statement, transmission segment owners and operators and certain trade 

organizations cooperated closely with the Division, local government representatives and 

environmental non-governmental organizations through the SHER process to develop the 

proposed rules for the transmission segment.  These proposed rules are robust, comprehensive, 

and satisfy the mandate of Senate Bill 19-181.  The Commission should not adopt language that 

does not account for the work that is done through this multi-year process and suggests an 

obligation to reevaluate all control measures on a continuous and never-ending basis.  This will 

serve only to dissuade industry participation in collaborative processes like SHER. 

V. INDUSTRY REMAINING REDLINES/PRIORITY ISSUES 

As part of its Prehearing Statement and this Rebuttal Statement, the JIWG has provided 

detailed redlines to the Proposed Rules.  See JIWG PHS_EX-001 and 002, REB_EX-001 and 002.  

The purpose of the JIWG’s suggested revisions are to identify areas where the Proposed Rules 

lack clarity or consistency, impose technically infeasible requirements on operators, are not cost 

effective, and/or will result in few emission reductions or in emission disbenefits.  The JIWG 

respectfully requests that the Commission review Exhibits 1 and 2 to both the JIWG’s Prehearing 

Statement and this Rebuttal Statement, and take the JIWG’s comments and proposed revisions 

under consideration.  The JIWG also highlights in the sections below high-priority items that need 

to be resolved by the Commission. 

A. Commencement of Operation 

The JIWG has suggested proposed revisions to the definition of “commencement of 

operation,” as it applies to oil and gas well production facilities, in both Regulation No. 3 and 7.  

The intent of the JIWG’s proposed revisions is to clarify that operations commence when 

production from the initial zones of the first producing well is flowing through both permanent 

separation and permanent storage equipment.  The JIWG’s proposed revisions align with the 

COGCC’s guidance on determining the date of first production.  We have also included the term 

“if present” to acknowledge that tankless facilities may not have permanent storage equipment.  

The JIWG’s proposed revisions help create consistency between the prior version of the rule, 

which relied on the term “date of first production,” while also helping effectuate the Division’s 

stated intent of creating increased uniformity in the interpretation and application of when oil and 

gas production facilities have commenced operation.  Our proposal is also critical to ensuring that 

the Commission is not inadvertently regulating sources in the pre-production process – an entirely 

different source than covered and addressed by these proposed rules.  We understand that the 

Division may be making further changes to this definition and we reserve the right to further 

comment on this at the hearing. 
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B. Emissions Inventory 

he JIWG has proposed changes to the emissions inventory.  The redline remains the same 

as proposed during its prehearing statement.  The JIWG understands that the Division plans to 

make changes to reflect some of industry’s concerns regarding timing and clarity around the 

inventory requirements.  We appreciate the Division’s consideration of our proposals and reserve 

the right to further comment on this at the hearing.  

C. Phase-In Time for APEN Exemptions 

The Division proposes to narrow the APEN and permitting exemptions for venting of 

natural gas lines for safety purposes by stating it “does not apply to routine or predictable emissions 

at or associated with a stationary source.”  Regulation No. 3, Part A § II.D.1.zzz, Part C § 

II.E.3.dddd.  The Division also proposes to remove exemptions for oil and gas production 

wastewater impoundments (including produced water tanks) containing less than 1% by volume 

crude oil.  Regulation No. 3, Part A § II.D.1.uuu, Part B § II.D.1.m, Part C §§ II.E.3.uu and 

II.E.3.yyy.  Each of these proposals will require operators to file APENs and/or permit 

applications.  The Commission must ensure that removal of these APEN and permit exemptions 

do not subject operators to immediate non-compliance.  Rather, the Commission should provide 

operators with adequate time to submit APENs and apply for and receive permits.  For that reason, 

we have delayed the effective date of the exemption repeal to ensure that operators are not placed 

in an untenable position.  We continue to consult with the Division on these revisions, as it 

committed to do in its Prehearing Statement.  APCD_PHS 9.  The JIWG appreciates the Division’s 

ongoing evaluation of this proposal and continues to consult with the Division regarding the 

effective dates of repeal.  

D. 4 tpy Threshold for Storage Tank Controls Outside of Nonattainment Area 

As detailed in the JIWG’s Prehearing Statement, see JIWG PHS § III.B.i, the Division’s 

proposed 2-tpy threshold for installing storage tank controls in Part D § II.C.1.c is not supported 

by the cost data and will not result in cost-effective emission reductions as required by the Air Act.  

The Division’s Initial EIA contains several methodological and empirical flaws that lead to an 

understatement of the annualized cost of the equipment requirements associated with oil and gas 

hydrocarbon liquids and produced water storage tanks.  See REB_EX-014 at 5 to 13; JIWG 

PHS_EX-010 § II.  Of perhaps most importance, the Division utilizes a 15-year period over which 

to annualize the costs associated with hydrocarbon liquid and produced water tanks.  With respect 

to at least a subset of these storage tanks, historic evidence and current plans demonstrate that 

those tanks will not be in existence for 15 years and thus annualizing the cost out over the life of 

the equipment—as opposed to over the remaining life of the well—is inappropriate.  See REB_EX-

014.  In the attainment area, where the JIWG has requested a threshold of 4 tons per year of VOC, 

the costs per ton are significantly higher than stated by the Division and range from approximately 

$5,700 to $7,700 per ton of VOC reduced.  As noted elsewhere in this rebuttal statement, EPA, in 
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its federal rulemakings (such as NSPS OOOO and OOOOa) stated that costs greater than $5,700 

per ton of VOC reduced were not cost-effective and that storage tank controls should not be 

required in such instances.   

Many existing storage vessels were not initially designed to route emissions to a control 

device.  For these existing tanks, the integrity may not be able to withstand the back pressure from 

the closed vent system and control device. The high back pressure could result in tank damage or 

even rupture. Therefore, they may require significant changes to the tank, or full replacement of 

the tank, in order to handle the back pressure from the control device and closed vent system 

without damaging the tank.  The Division only accounts for the costs of installing the device and 

the operations and maintenance costs (which it underestimates).  In fact, the Division does not 

appear to have accounted for the cost of this design analysis in its EIA.  Its EIA reflects freight 

and engineering, but industry’s experience is that design analyses themselves can cost several 

thousand dollars because these analyses require specialized expertise (as evidenced by the fact that 

the Division’s own Storage Tank and Vapor Control Systems Guidelines on how to properly 

design and operate storage tanks are over 50 pages in length).   

Additionally, and equally as important, the Division’s EIA does not account for the cost of 

modification to tanks that may be required to ensure the design analysis is functional.  The costs 

associated with such modifications can be substantial and achieve only minimal emission 

reduction.  In fact, the Division’s Storage Tank Guidelines reflect the types of modifications that 

may be expected in ensuring that tanks are properly designed to function with combustion devices.  

These include adding a storage tank; adding combustors; adding buffer bottles, accumulation 

bottles or vapor recovery towers; adding wellhead or separator vapor recovery system; or 

increasing line size, to name a few.  Many of these pieces are quite expensive and add significant 

costs not accounted for in the Division’s economic impact analysis—potentially increasing the 

Division’s capital costs by 15 to 50 percent depending on the specifics of the facility.  While it is 

difficult to assess a specific amount that would be required for each tank between 2 and 4 tons per 

year to correct the Division’s EIA, the costs have not been properly accounted for.  Thus, even the 

revised numbers relayed here and accounted for by our economist are significantly understated in 

terms of cost per ton.  The Division must consider the cost of design analysis and modifications in 

its analysis of the impacts in order to truly understand the cost per ton of reduction from these 

control requirements.    

Further, as noted above, we agree with the RAQC that the Division should consider the 

disbenefits for emissions from NOx in requiring controls to such a low threshold.  This is 

particularly true for storage tank control requirements.  Combustion of gas from storage vessels 

not only destroys VOCs, it creates NOx, CO, and CO2 emissions.  The precursors to ozone 

formation are both VOCs and NOx.  The net impact of ozone formation depends on the NOx, 

VOCs, and sunlight for a particular location and adding more NOx could result in increased ozone 

formation and would be counterproductive to the Division’s desire to reduce ozone formation.   



 

{00516816.DOCX / 1 } 30 

 

 

 

 

Finally, the Division’s revised proposal would require affected facilities with storage tanks 

in the Nonattainment Area above 2 tpy to install controls and meet design and potentially retrofit 

requirements by May 1, 2020.  This would require compliance within just several months of the 

effective date of the rules.  This increased deadline presents concerns regarding operators having 

enough time to evaluate the tanks, order control equipment, and conduct all other necessary 

requirements to comply with the regulation.   This is particularly troubling for the operators that 

have been exempt from storage tank controls pursuant to the 30 tpy exemption and who will now 

need to ensure that all of their tanks above 2 tons per year comply within four months of the 

effective date of the rule. 

Thus for all of the reasons stated above, the Commission should agree to the JIWG’s 

proposal to only require tank controls at 2 tpy in the Nonattainment Area and for new facilities 

outside of the Nonattainment Area.  Otherwise, the Commission should adopt a 4 tpy threshold for 

requiring controls at existing storage tanks.   

E. Annual LDAR 

The JIWG continues to support annual AIMM inspections of well production facilities in 

the 2 to 6 tpy and 6 to 12 tpy tiers and natural gas compressor stations in the 0 to 12 tpy tier outside 

the NAA for the reasons articulated in our prehearing statement.  The Division proposes semi-

annual inspections of these facilities.  

The Division’s Final EIA corrects an apparent math error in the calculation of LDAR 

inspection costs for “rest of state” (ROS) well production facilities in the 2 to 6 tpy tier.  Final EIA 

Table 18.  The JIWG agrees with this correction.  The Final EIA also revises the facility count but 

its analysis of LDAR costs and benefits for ROS facilities is otherwise consistent with the Initial 

EIA.  The Division’s analysis continues to overstate emission reductions and understate the cost 

per ton of emissions reduced, as described in the JIWG’s prehearing statement. 

The Final EIA acknowledges that COGA provided data documenting a lower VOC content 

for well production facilities and compressor stations but indicates the Division could not use this 

data.  APCD_PHS_Reg7_EIA 25-26.  The JIWG has since provided additional data to the Division 

regarding VOC content and component counts. We appreciate the Division’s willingness to 

consider this data.  We look forward to the Division’s response and wish to engage in continued 

dialogue. This rebuttal statement responds to the November 5, 2019 Final EIA. 

1. VOC Content 

The JIWG provided additional VOC data to the Division, supported by facility-specific gas 

analyses.  The Division indicated that the gas analyses appear to be reliable and they are inclined 

to adjust their cost-benefit analysis. 
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2. Component Count 

The JIWG also provided an updated component count to the Division.  It is based on a 

2014 hard count of separator and tank components, piping and instrumentation diagrams (P&ID) 

for a typical quad separator (which separates natural gas from oil and condensate), and the 

Division’s estimate of open-ended lines and pump seals.  Cimarron P&IDs, REB_EX-015, REB-

EX-016.  The JIWG estimates 570 components for a two-well facility.  

The JIWG’s revised estimate of 570 components per two-well facility differs from its 

prehearing statement.  The revised component count reflects the fact that operators often use a 

quad separator at facilities with fewer than four wells. The quad separator comes as a unit as shown 

in the P&IDs.  See REB_EX-015, REB-EX-016.  The new component count may be conservative 

if portions of the quad separator are bypassed at facilities with less than four wells.  Increasing the 

component count results in higher baseline fugitive emissions and higher emission reductions.  

3. Component Leak Frequency and Emission Factors 

EPA’s 1995 Protocol for Equipment Leak Estimates (1995 Protocol) provides four 

approaches for estimating facility-wide fugitive emissions, “in order of increasing refinement:” 

• Average Emission Factor Approach; 

• Screening Ranges Approach; 

• EPA Correlation Approach; and 

• Unit-Specific Correlation Approach. 

1995 Protocol at 2-1.  “In general, the more refined approaches require more data and provide 

more accurate emission estimates for a process unit.”  Id. at 2-3. 

The first approach (relied upon by the Division) is the least accurate.  For an oil and gas 

well production facility, the component count is simply multiplied by the Table 2-4 emissions 

factors.  Id. at 2-3; see also id. at 2-11 and Table 2-4.  The screening ranges approach provides 

more accurate emission estimates when additional data is available from leak screening surveys.  

Id.  at 2-3 and Fig. 2-1.  The final two approaches utilize measured concentrations, generalized or 

facility-specific emission correlations equations, and in some cases data from bagging 

components.  Id. at 2-3.  Neither the Division nor the JIWG use the final two approaches. 

The screening ranges approach is preferable to the average emission factor approach used 

by the Division. The 1995 Protocol explains that the screening ranges approach “offers some 

refinement over the Average Emission Factor Approach” because it requires the collection of 

additional data.  1995 Protocol at 2-18.  It recognizes that components with screening values 

greater than or equal to 10,000 ppmv (e.g., leaking components) emit more than those with 

screening values below 10,000 ppmv (not leaking).  Id.  Table 2-8 provides the corresponding 
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emission factors.  “The screening range emission factors are a better indication of the actual leak 

rate from individual equipment than the average emission factors.”  Id. at 2-24. 

The Division estimated baseline (pre-inspection) facility fugitive emissions using the 

average emission factor approach and Table 2-4 of the 1995 Protocol.  JIWG PHS_EX-005.  But 

more accurate data is available and should be used. 

API compiled LDAR inspection data from 6 operators covering 4,117 well production 

facilities in 14 states.  JIWG_PHS_EX-009.  A total of 1,958,033 components were inspected and 

7,838 components were found leaking, for a component leak frequency of 0.42%.  Id.  The 

observed component leak frequency is much lower than the 1.6% - 2.5% component leak 

frequency inherent in the emission factors provided in Table 2-4 of EPA’s 1995 Protocol, as 

described in our prehearing statement.  JIWG PHS at 12.  This is not surprising; facility design 

and manufacturing have improved in the intervening decades. 

4. Revised Fugitive Emissions, Emission Reductions, and Cost-

Effectiveness 

The JIWG recalculated facility-wide fugitive emissions using the refined component count 

and VOC content, API’s observed component leak frequency, and the Table 2-8 emissions factors 

to calculate annual facility-wide fugitive VOC emissions from a model natural gas well production 

facility outside the NAA.  The combined effect of correcting these inputs reduces the annual 

facility-wide fugitive VOC emissions from 3.94 tpy (the Division’s estimate) to 0.64 tpy. 

The Division has indicated that it supports revising the component count and VOC content 

but is unlikely to support the use of the observed 0.42% component leak frequency or the 1995 

Protocol’s screening ranges approach (Table 2-8 emission factors).  While the 0.42% component 

leak frequency and Table 2-8 are accurate and should be used, the JIWG performed a sensitivity 

analysis of fugitive VOC emissions under various analytic approaches.  
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Annual Facility-Wide Fugitive VOC Emissions from a Model 

Two-Well Natural Gas Well Production Facility 

Analytic Scenario Annual Fugitive VOC 

Emissions (tpy) 

Division’s analysis 

Component count = 825 

20.3% VOC by weight 

1.6% - 2.5% component leak frequency 

Table 2-4 emission factors 

3.94 

JIWG scenario 1 

Component count = 570 

20.3% VOC by weight 

1.6% - 2.5% component leak frequency 

Table 2-4 emission factors 

3.39 

JIWG scenario 2 

Component count = 570 

8.9% VOC by weight 

1.6% - 2.5% component leak frequency 

Table 2-4 emission factors 

2.78 

JIWG scenario 3 

Component count = 570 

8.9% VOC by weight 

1.18% component leak frequency (EPA OOOOa) 

Table 2-8 emission factors 

1.73 

JIWG scenario 4 

Component count = 570 

8.9% VOC by weight 

0.42% component leak frequency 

Table 2-8 emission factors 

0.64 

 

Semi-annual LDAR inspections of natural gas wells outside the NAA do not yield 

sufficient emission reductions to justify their cost. The JIWG’s economist, Dr. Michael Orlando, 

calculated the cost per ton of VOC reduced under each scenario. REB-EX-014, Table L.   
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The Division has previously found control costs exceeding $5,000/ton to be unjustified.  

Reg. 7 § XVII.E.3.a.(ii).  While the Division has indicated it no longer supports this number, 

EPA’s reconsideration of 40 C.F.R. Part 60, Subpart OOOO concluded that control costs 

exceeding $5,700/ton of VOCs are not justified.  78 Fed. Reg. 58,416, 58,429 (Sept. 23, 2013).  

The JIWG agrees, particularly in the attainment area.  Correcting only the component count and 

VOC content (JIWG scenario 2), which the Division appears to support, results in a control cost 

of $6,734/ton - $6,737/ton.  Accounting for the observed leak frequency and using the more 

accurate Table 2-8 emission factors (JIWG scenario 4) results in a control cost over $29,000/ton. 

These costs are not warranted.  

5. Additional Inspections Yield Diminishing Benefits 

The Division makes the misleading assertion that “more inspections means that more leaks 

are found and repaired.”  APCD_REV_PHS 27.  The Division appears to rely on Table 3 of the 

2018 LDAR Annual Summary Report, which shows that roughly one leak was identified per 

inspection across all inspection frequency tiers.  This fact by itself is not meaningful because Table 

3 does not include the number of components per facility, the component leak frequency, the 

number of facilities found with at least one leak, or the number of leaks found per facility.  

Facilities in the monthly tiers are larger and have more components than those in the annual or 

one-time tiers. Finding a single leak during each monthly inspection of a large facility does not 

suggest that smaller facilities should be inspected more often.  
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The Division’s assertion that “more inspections means that more leaks are found and 

repaired” ignores the fact that ever-more frequent inspections yield diminishing returns.  Data 

collected by WSCOGA in its LEAP initiative show that the first inspection uncovers eight times 

more leaks than the second, as shown below (the same figure appears at COGA_API-CPC_PHS 

15).  

 

In summary, increasing the LDAR frequency to semiannual for low-emitting wells in areas 

that attain federal ozone standards does not achieve substantial emission reductions. The limited 

reductions that are likely to be achieved are not cost-effective. The Commission should require 

annual AIMM inspections of wells in the 2 to 6 tpy and 6 to 12 tpy tiers outside the NAA. 

F. Automatic Gauging Sampling Requirements 

The JIWG included detailed comments on the Division’s proposal to require automatic 

tank gauging in its Prehearing Statement.  See JIWG PHS § III.B.iv.  The JIWG continues to have 

concerns that the Division’s initial proposed definition focused exclusively on the ability to 

automatically measure and monitor liquid levels in a tank, but the Division’s unstated intent was 

that the rule would also require that operators conduct sampling without opening the thief hatch or 

other opening on storage tanks.  This demonstrates to the JIWG that the Division’s proposal was 

not—and has still yet to be—fully formulated.  The JIWG understands from the Division that 
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pursuant to discussions with industry, the Division plans to develop a new term that encompasses 

both the concept of tank level sensors and sampling for quality of the product. The JIWG has 

included a proposed definition in its accompanying redlines to Regulation No. 7, REB_EX-002, 

and stresses that it is important that any reference to tank level measurement is flexible and 

therefore believes any reference to an electronic sensor in the definition is inappropriate.   

Generally, the JIWG supports making a distinction between tank level sensors and 

sampling of liquids for quality purposes.  The JIWG also believes exemptions to the proposed 

standard to keep thief hatches closed are necessary to account for circumstances under which an 

operator using an automatic tank gauging system or conducting alternative sampling still needs to 

open a thief hatch.  These revisions are necessary to make sure that operators can feasibly comply 

with the proposed requirements.  And the JIWG understands that the Division is amenable to 

allowing for certain exemptions where opening of the thief hatch is reasonable and necessary.  See 

APCD PHS at 25.   

Because the JIWG has not seen revised language from the Division, it has not provided 

substantial additional revisions to the automatic tank gauging requirements, beyond those included 

with its prehearing statement.  Because of the lateness of the Division’s proposal related to 

sampling for quality of the product, the JIWG continues to obtain information regarding technical 

feasibility and cost of sampling for quality without opening of the thief hatch, particularly in areas 

when LACT pipelines and LACT trucks are unavailable.  We understand the Division is likewise 

still obtaining information.  However, as stated in our prehearing statement, it is clear that it will 

take significant effort (including expected legal costs and contract costs) to revise the 

methodologies by which the volume and quality of product in the tanks are sampled.  The JIWG 

reserves its rights to comment on the Division’s revised language at the hearing and as part of its 

power point presentation.  

G. Loadout Thresholds 

The JIWG presented significant concerns about tying loadout control requirements to the 

emissions from the storage tank.  We understand that the Division plans to revise the language to 

utilize a throughput threshold as recommended by the JIWG.  However, we understand that the 

Division proposes to select a throughput threshold that would result in control costs by their 

estimate between $8,000 and $10,000 per ton.  Such a high cost per ton is simply not cost-effective.  

EPA stated in its 2013 reconsideration of the Oil and Natural Gas New Source Performance 

Standards that costs in excess of $5,700/ton are not cost-effective.  78 Fed. Reg. at, 58,429.  The 

costs suggested by the Division are significantly higher and do not account for future production 

declines.  At many low-production facilities, further production declines may drop throughput 

below the control threshold in a short period of time, resulting in higher annualized control costs.   

Further, though the Division has stated these higher costs per ton are appropriate in a 

serious nonattainment area (a perspective with which the JIWG does not agree), the loadout 
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provisions apply throughout the state and will likely burden operators outside of the nonattainment 

area even more than inside the nonattainment area.  First, we believe that the Final EIA overstates 

the emissions reductions across the state from this proposal because it fails to account for those 

circumstances in the nonattainment area where operators are able to utilize LACT pipelines instead 

of loading out by truck.  If you remove the emissions from new facilities in the nonattainment area 

that will utilize LACT pipelines, the cost per ton moves even higher  And because LACT pipeline 

is not available in most areas outside of the nonattainment area (and even many areas inside the 

nonattainment area), then those operators in the rest of state will be paying an even greater cost 

per ton to reduce emissions from loadout.  The JIWG and the DGS Operator Group presented 

information regarding the cost of and emissions reductions associated with loadout.  Those 

numbers should be utilized to evaluate this issue because they rely on actual emission factors.       

VI. ADDITIONAL POLICY AND FACTUAL ISSUES 

A. JIWG Response to Parties’ Statements Regarding Revisions to the Oil and Gas 

Permitting Program 

The JIWG continues to work with the Division regarding its proposal to “eliminat[e] the 

90-day deferral for the permitting of oil and gas well production facilities” to ensure that 

Colorado’s permitting program for oil and gas facilities remains workable.  See APCD PHS at 2, 

8, 10.  The JIWG appreciates the Division’s discussions surrounding this issue and does not have 

any substantive comments on the proposal.  We agree with the Division that this is not expected 

to be a contentious issue at the hearing.  See APCD PHS at 10.  

It is important, however, to correct some misstatements made by several parties in their 

prehearing statements.  The most notable example is the incorrect and inflammatory statements 

made by the CACHC.  Among other things, CACHC states that “the 90-day loophole is currently 

being misinterpreted and abused by the oil and gas industry,” which they claim, “has allowed 

hundreds of oil and gas production facilities to evade major source permitting requirements and to 

release more air pollution than they would otherwise be allowed to emit.”  CACHC PHS at 5. 

CACHC goes on to argue that the “90-day loophole” (as they call it) “allows sources of air 

pollution to operate (i.e., pollute) with no oversight of emissions.”  Id.  These statements are simply 

not true, mischaracterize the Colorado oil and gas permitting program, and have been directly 

refuted by the Division itself. 

WildEarth Guardians (WEG), a member of the CACHC, made these same claims in public 

comment letters to numerous pending oil and gas permits over the past year.  In each instance, the 

Division directly refuted the claims, stating it “disagrees with each of the arguments posed by 

WildEarth Guardians.”  See REB_EX-01711  For each operator, the Division concluded “[t]he 

 
11 The Division responded to each WEG comment letter and those responses are public documents that 
can be downloaded from the Division’s “WebDrawer” website, at 
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company is, and for all times has been, subject to these enforceable requirements to reduce actual 

emissions to levels below the major source thresholds” and that each operator was in compliance 

with all applicable permitting requirements.  Id. at 2 (also noting “the company constructed and 

began operation of the facility in accordance with Regulation Number 3.”).  In each of these letters, 

the Division noted “WildEarth Guardian’s comments do not include any facts indicating that actual 

emissions from the [subject facility] have or will exceed major source thresholds.”  Id. at 3.  And 

in each instance, the Division stated it “reviewed actual emissions data [provided by each operator] 

and confirmed that actual emissions from this facility did not exceed 100 tons per year of VOC, 

10 tons per year of any individual HAP, or 25 tons per year of total HAP.”  Id. at 4.  In other words, 

the Division itself has already strongly disagreed with the same arguments CACHC makes in its 

prehearing statement.  There simply is no permitting “loophole” and it is not true that the oil and 

gas industry has “misinterpreted” or “abused” Colorado’s air permitting program.   

Perhaps most concerning are CACHC’s claims that Colorado’s oil and gas facilities are 

somehow allowed to “pollute . . . with no oversight of emissions” and with “no way to ensure 

emissions do not interfere with requirements concerning attainment or reasonable further 

progress.”  CACHC PHS at 5.  Just as in WEG’s public comments, CACHC has not included any 

facts to support these claims.  Moreover, as the Division noted in its response to WEG’s public 

comments, “Colorado’s air quality program includes a complex and rigorous set of regulatory 

requirements that ensure that new oil and gas exploration and production facilities either keep 

emissions below major source thresholds, or obtain appropriate new source review permits prior 

to commencing construction and operation.”  REB_EX-017 at 4 (also noting “Colorado has among 

the most, if not the most comprehensive and rigorous set of pollution control requirements for oil 

and gas exploration and production facilities in the country.”).  As this Commission is well aware, 

Regulation Nos. 3 and 7 contain numerous SIP and non-SIP control requirements for oil and gas 

facilities, including enforceable emissions limits and controls that apply from the first day of 

production.  

In sum, CACHC’s arguments that emissions from the Colorado oil and gas industry are 

unregulated and that the industry has somehow “abused” the permitting program are entirely 

without merit and have been thoroughly debunked and refuted by the Division. Unfortunately, this 

kind of rhetoric is not helpful to this (or any other) proceeding, and we fear, designed simply to 

inflame and further confuse the public.   

 
https://environmentalrecords.colorado.gov/HPRMWebDrawer/Search.  In addition, WildEarth Guardians, 
a member of the CACHC, has filed a lawsuit against several members of the JIWG asserting these same 
claims.  See WildEarth Guardians v. Extraction Oil & Gas, Inc. et al, No. 1:19-cv-01286-RBJ (D. Colo.).  
Currently, a motion to dismiss the lawsuit filed by the operators is pending and as of the filing of this 
Rebuttal Statement has not been decided.  The operators’ joint motion to dismiss and reply are attached to 

this Rebuttal.  See REB_EX-018, 019. 

https://environmentalrecords.colorado.gov/HPRMWebDrawer/Search
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B. The Commission Should not use Operator Agreements as the Basis for 

Promulgating Regulations for Existing Sources. 

In its prehearing statement, the City of Aurora highlights a number of provisions contained 

in operator agreements between Aurora and certain oil and gas operators.  Aurora highlights these 

provisions as “best-in-class air quality Best Management Practices (BMPs).”  Aurora PHS at 2.  

The JIWG supports the ability of municipalities to enter into arms-length negotiations and adopt 

voluntary pollution control measures and BMPs agreed to by both the operator and the 

municipality.  But the JIWG strongly believes that these voluntary operator agreements should not 

form the basis for this Commission to adopt prescriptive regulations for existing sources or even 

regulatory requirements for new sources. 

The Commission should not adopt, in whole or in part, or utilize a voluntary agreement 

between an operator and a local government as the foundation for promulgating a prescriptive air 

quality regulation.  There are numerous reasons for this.  Agreements between a local government 

and an operator are narrowly tailored to issues relating to that specific operator (one stakeholder) 

and the activities the local government wishes to regulate (the other stakeholder).  Relatedly, the 

interests considered in such agreements are those between the single operator and the local 

government—there is little need in negotiating for either party to consider farther-reaching 

implications of a deal struck or other stakeholders’ concerns.  In contrast, air quality rules 

promulgated by the Commission are prescriptive, apply to large categories of sources, and are 

exceedingly difficult to change—even if certain of the requirements are deemed difficult to 

implement, unwise, or unwarranted.  Unlike voluntary operator agreements, which can be 

modified through the mutual agreement of the parties at issue, regulatory changes require a 

significant undertaking with the involvement of numerous stakeholders and parties and compliance 

with the Air Act and Colorado Administrative Procedure Act (APA).   

Relying on voluntary operator agreements as the model for adopting air quality regulations 

is particularly inappropriate in the context of regulations that will apply to existing sources.  

Voluntary operator agreements, like the ones described in Aurora’s PHS, are negotiated to apply 

to new facilities in advance of those facilities being constructed.  The control measures and BMPs 

contained in these agreements often represent the very edge of what is technically and 

economically feasible for brand new facilities and would not be technically, nor economically 

feasible, to apply at existing facilities. 

As this Commission is well aware, there are unique circumstances that affect each 

individual company engaged in oil and gas drilling; simply adopting regulations that fit one 

operator will not fit the individual circumstances of other operators.  Rather, it is this 

Commission’s job to work with stakeholders to craft broadly applicable regulations “that are 

technologically feasible and economically reasonable so as to reduce, prevent, and control air 

pollution throughout the state of Colorado” and to determine when air pollution control measures 
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“bear a reasonable relationship to the economic, environmental, and energy impacts and other 

costs of such measures.”  C.R.S. § 25-7-102(1).  

C. Economics Do Not Support Much of the Proposal  

As noted elsewhere throughout this rebuttal, the economist supporting the JIWG efforts – 

Michael Orlando – has provided a rebuttal to the Division’s EIA that can be found at REB_EX-

014.   

VII. EXHIBITS TO BE INTRODUCED AT THE HEARING 

The JIWG reserves the right to introduce any of the attached exhibits at the hearing.  The 

JIWG provides a table of contents for its exhibits as requested by the Division.  The JIWG plans 

to prepare and submit a powerpoint presentation as authorized by the Commission. 

VIII. WITNESSES 

• Michael Brygger and Chris Clark, Laramie Energy, LLC – testifying to auto-

gauging and storage tank controls or other operational and technical matters 

related to the regulations 

• Tony Barlage, Clem Cros and Andrew Parisi, Spirit Environmental, LLC, 

testifying to various technical, operational and implementation matters  

• Michael Orlando, Econ One Research, Inc., Managing Director – testifying to 

costs associated with the proposed rule  

• Rusty Frishmuth, EHS Director, HighPoint Operating Corporation  - testifying to 

technical, operational and implementation matters, particularly with respect to 

storage tanks and auto-gauging. 

• James Van Horne, SLR Consulting- testifying on loadout emissions  

• Christy Woodward, Senior Director of Regulatory Affairs, Colorado Oil and Gas 

Association, testifying on various aspects of the JIWG proposal and rebuttal 

• Chris Colclasure, Beatty and Wozniak, Attorney for COGA 

• Jennifer Biever, Lewis, Bess, Williams & Weese, Attorney for CPC  

• Michael Paules, Associate Director, Colorado Petroleum Counsel, testifying of 

various aspects of the JIWG proposal and rebuttal 
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• Andrew Monte, MD, PhD, Associate Professor, Emergency Medicine and 

Medical Toxicology, Department of Emergency Medicine & Pharmaceutical 

Sciences, University of Colorado Denver-Anschutz Medical Center may testify on 

various aspects in rebuttal of parties’ prehearing statements relating to the health 

impacts from oil and gas emissions 

• Tami McMullin, PhD, Senior Toxicologist, CTEH, LLC may testify to various 

aspects in rebuttal of parties’ prehearing statements relating to the health impacts 

from oil and gas emissions   

IX. CONCLUSION 

The JIWG appreciates the Commission’s attention to these issues and respectfully requests 

that between its primary and rebuttal testimony that the Commission grant it 4 hours of testimony 

time.  

      

     Respectfully submitted this 25th day of November 2019. 

 

       /s/ Chris Colclasure    

       Chris Colclasure    

       For Colorado Oil and Gas Association 

 

       /s/ Jennifer Biever    

       Jennifer L. Biever   

       For Colorado Petroleum Council 
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CoorsTek 

dmorrissey@coorstek.com 

jsanderson@rcalaw.com  

jrosen@rcalaw.com  

DCP Operating Company LP 

jschwarz@csmkf.com  
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Defend Colorado 

sebyp@gtlaw.com  

tieslaum@gtlaw.com  
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randy.dann@dgslaw.com  
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Energy Council 
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sidoverton@oalaw.net  

jsmith@cc4ca.org  

easley@rockymountainclimate.org  

Morning Gun Exploration LLC 

ssmeltz@morninggun.com  

Occidental Petroleum Corp 

julia_jones@oxy.com  

epwaeckerlin@hollandhart.com 

abtucker@hollandhart.com  

Public Service Company of Colorado dba 

Xcel Energy 

lauren.c.buehler@xcelenergy.com  

joshua.r.korth@xcelenergy.com  

Regional Air Quality Council  

msilverstein@raqc.org   

abrimmer@raqc.org   

jferko@raqc.org  

Statewide Conservation Coalition 

bruce@earthworksaction.org  

neddy@earthworksaction.org  

jim.alexee@sierraclub.org  

emily.gedeon@sierraclub.org  

natasha@chc4you.org  

mark@sanjuancitizens.org  

rcooley@earthjustice.org  

mdarby@earthjustice.org  

Tallgrass Energy 

paula.menten@tallgrassenergylp.com  

Catherine.flanders@tallgrassenergylp.com  

Verdad Resources LLC 

mcugnetti@verdadoil.com 

bganong@verdadoil.com  

Weld Air & Water 

tg2btrue@hotmail.com   

mamworl@gmail.com   

cberickson1958@gmail.com  

Weld County BOCC  

bbarker@co.weld.co.us  

West Slope Colorado Oil & Gas Association 

eric.carlson@wscoga.org  

Western & Rural Local Governments 

Coalition john.jacus@dgslaw.com  

hayden.weaver@dgslaw.com  

kwynn@garfield-county.com  

jmartin@garfield-county.org  

Western Leaders Network 

brandall@kaplankirsch.com  

Williams 

kirsten.derr@williams.com  

XTO Energy 

jseman@jps-law.net  

/s/ Chris Colclasure 


